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FOREWORD TO THE SECOND EDITION. 


I am asked by Mr. Kamnikia! R. Mody, B.A., L.L.B., 
Solicitor to write a foreword to the Second Edition of his 
book on the Law of Pakki & Katchi Adat Systems and Teji- 
Mandi Transactions, and I accede to his request with 
pleasure. Some of the chapters in the hrst edition have 
been recast and amplified, and some new topics have also 
been introduced among the latter being a chapter on the 
question of limitation in relation to Pakki Adat and chapters 
on London Stock Exchange Transactions and Teji-Mandi 
contracts in relation to the Bombay Cotton Contracts Act. 
The subject dealt w'ith by Mr. Mody is a small but interesting 
branch of law, No pains have been spared in finding out 
and dealing analytically with all the decisions on the subject. 
The length of the book is in some measure due to the fact 
that important extracts from judgments are given verbatim 
in the book ; this itself is an advantage to the practitioner 
rendering in many cases a recourse to the decisions them- 
selves unnecessary. The subjects have been dealt with in 
relation to all their incidents and from every point of view. 
At the end of every book there is a clear and concise sum- 
mary of the principles established by the various decisions. 
1 am sure the book will be found useful by practitioners, 
and I wish the author success in the publication. 


14th July, 1937. 


N. P. ENGINEER. 




FOREWORD TO THE FIRST EDITION. 


It is with pleasure that I have acceded to Mr. R. R. 
Mody’s request to write a foreword. This compilation 
consists of a series of articles on the law relatinj.; to Pucca 
Adty.is, Kachh.a Adtyas and Teji-Mandi transactions. The 
articles appeared in the Bombay Law Journal at different 
periods, and thev were much appreciated by practitioners 
in Bombay. 

To a practitioner in the High Court of Bombay a 
thorough knowledge of the various usages of trade prevailing 
in the local market is absolutely essential. Mr. Mody has 
discussed the above subjects in the light of these usages with 
great lucidity and he has collected all the cases bearing on 
them. The points of distinction between a Pucca and a 
Kachha Adtya are set out on p. 66 ( now 164-167 ). They 
show at a glance the essential elements of Pucci Aclat and 
Kachhi Adat. The compilation is an accurate and exhaus- 
tive statement of the law on the subject, and I have no doubt 
it will prove very useful to the practitioners. 


D. F. MULLA. 


Bombay ; 

Xovmber 29, 1930. 




PREFACE TO THE SECOND EDITION. 

The manner in which the first edition of this book has 
been received indicates that it is found useful not only by 
the profession, but by the public and that it has served its 
purpose. After its publication there have been numerous 
decisions especially on the subjects of Pakki Adat and Teji- 
Mandi transactions. There has been only one new case on 
Katchi Adat treated in the second book which does not 
appear in the law reports. It is a feature of this edition that 
the practice, prevailing on the London Stock Exchange on 
the analogous Put, Call and Put and Call transactions corre- 
sponding with Mandi, Teji and Teji-Mandi tran.sactions, 
has been explained and incorporated. This will go a great 
way to explain the real nature and characteristics of the Teji, 
Mandi and Teji-Mandi transactions largely prevalent in India. 
Certain other problems arising in connection with these 
transactions have been dealt with here, but these have not 
formed the subject matter of decided cases. 

The refernces in the footnotes given in the book are 
merely references to the main series of law reports such as 
the Government series and the Bombay Law Reporter, but 
the references to the same cases in the other important series 
have also been given in the table of cases. This will enable 
the reader to find out with ease any case in any series in which 
it is reported. To facilitate reference a subject index has 
also been given. This edition has been brought upto date 
by incorporating the decisions to the end of June 1937. The 
subjects have been exhaustively treated, and the whole book 
practicidly recast and rewritten and it is hoped that the book 
will be found useful not only by the profession but also by 
the public at large. Every care has been taken to avoid 
mistakes, but if any discrepanices or errors have crept in, it 
is hoped they will be generously over-looked. The author 
begs to acknowledge his obligations to Mr. N. A. Mody 
advocate for going through the manuscript and making in- 
valuable suggestions. The author also begs to acknowledge 
his deep obligations to various other gentlemen who have 
made suggestions to him and who have assisted him in the 
preparation of this work. 

R. R. M. 

Zaveri House, Hughes Road, 

Bombay, No. 7. 

I6ihf July 1937. 



PREFACE TO THE FIRST EDITION. 


The contents of this little book first appeared in the 
shape of articles in several issues of the Bombay Law Journal. 
The same have now* been reprinted with the kind permission 
of the learned editors of the said journal. 

The Law of Katchi and Pakki Adat first came up for 
decision before the late Mr. justice Chandavarkar, whose 
judjgracnts in the cases of Fakinhand Lalchand v, Doolub 
Govindji, (1905) 7 Bombay Law Reporter 213,, { a case of 
Katchi Adat ), and in Kanji Deoji v. lilutguumdas N arottamdas 
(1905) 7 Bombay Luv Reporter 57 ( a case of Pakki Adat ), 
are the starting; points of the law on these two subjects. 

The whole law of Katchi and Pakki Adat is the outcome 
of custom and the case-law has not been discussed in any 
other book, thouj^h it is practically well settled and prevails 
mainly in the City of Bombay and e.\clusively in this 
Presidency. The subjects are of practical and every day 
importanc*e and it is hoped this little hook will be found 
useful. All cases bearing' on the two systems of transactions 
have been cited and fully discussed. 

The law of Teji-Mandi contracts, though extremly 
important, has also not l-Hjen discussed in any other book. 
An attempt has Iwen made to explain the nature, character- 
istics and incidents of Teji-Mandi transactions, as they do 
not seem to have been fully explained in the several decisions 
bearing on the subject, x x It wws until very recently be- 
lieved, because of the complicated nature of the transactions 
that transactions in Teji-Mandi were wagers pure and simple. 
As a matter of fact, the former view which prevailed mainly 
owing to a series of decisions of Beaman J has now been 
definitely held to be erroneous, and it has now been held 
by the Appeal Court here, and approved by the judicial 
Committee of the Pri \7 Council that Teji-Mandi contracts 
are not only not pure and simple wagers, but further that 
they must be presumed to be genuine and real like the 
mdin^ forward contracts of sale and purchase of com- 
modities, unless and until the contrary is proved. 

X X X X 

R. R. M. 

BOMBAY, 

i!>ecmber 4thf 1930. 
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THE LAW 
OF 

THE PAKKI ADAT SYSTEM. 


BOOK I. 

THE PAKKI ADAT SYSTEM— THE PAKKA ADATIA. 
INTRODUCTOUY. 

'rilK Pakka and Katcha Adatias may be said to be pro- 
lessional brothers brought into legal existence at short 
mtervals of tiinc both by the riecisions of Chandavarkar, J. 
The Pakka Adatia is slightly older, his existence in law being 
first recognised on the 2nd December 1904,^ while that of 
the Katcha Adatia was so done about two months later on 
26th januarj- 1905®. These two are noted personalities both 
in the commercial and legal worlds. Their existence was, 
however, known to the commercial world much earlier than 
to the legal. Though they have been known to exist for the 
Inst thirty-two years, they bear such a complex character as 
to defy e.\'act definition or easy description especially the 
Pakka Adatia and even the best judicial minds have not yet 
l>cen able to perform this difficult task. 


t- Ktmii Jhaji v. Bkagiranda*, 2. Pakirehand r, Doolah, (1905) 7 
{1*05) T Bom, U R. 57. B«m. L. B. 219. 
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THE PAKKI ADAT SYMfcJW. 


CHAPTER 1. 

WHO IS A PAKKA ADATIA ' 

A PakKA Adalia has lucii defined by Macleod J.^ as "a 
person who enters into a contnict of employment with his 
constituent for reward. He obtains instructions from his 
client what contracts to enter into but ^jenerallv speaking the 
constituent is not concerned with tlie method in w'hich his 
instructions are carried out.” Beaman j. in the same ca,se® 
defines the Pakka Adatia in the following terms: “A Pakka 
Adatia, a creation as a legal entity :is far as 1 know of the 
Bombay High C'ourt, is a commission agent and something 
more. He receives orders from his constituents and places 
them in (he open market. His obligations are briefly to find 
money for goods or goods for money or settle differences on 
due date. His peculiar feature, and one which i.s, as far as 
I know, not shared by any other agent known to the law, 
is that he can allocate his principal’s contracts to himself 
when it suits him to do so.” The learned Judge also .said at 
p. 96 of the report that " neglecting his one distinguishing 
characteristic he is veiT like an ordinary del crcdeie acent. 
But he is that and more.” 


ParaifttM ▼. Bur- h. R. 807, 8W= 37 Bom. 347. 34f. 
\^ji (l»U) t4 B«a. 2. (1313) 13 Bom. L. B. 85, 97. 



CHAPTER II. 


INCIDENTS OP THE PAKKl ADAT SYSTEmS 

After an exhaustive survey and critical examination of 
.1 large body of evidence of respectable witnesses of consider- 
able commercial status and general respectability Chandavar- 
’ kar ],‘ laid down the following as the incidents of the 
Pakki Adat system : — 

(1) A Pakka AcLitia can allocate any up-country con- 
stituent’s order to himself, without the knowledge, consent, 
or permission of the constituent. This may be called the 
right of allocation in the first instance. 

(2) A Pakka Adatia receives an order to buy or sell. 
Accordingly he enters into a contract with a Bombay 
merchant. Subsequently but before the due date the Pakka 
Adatia enters into a cross contract with the same merchant 
on his own ( the l^akka Adatia’s ) account and either squares 
the original contract or keeps the two contracts open till 
due date. He is entitled to do that and yet keep the order 
of the first constituent open till the due date so as to hold 
the said constituent bound on that date to deliver or take 
delivers' as the case may be. 

(3) In the case put above No. 2 instead of entering 
into the cross contract on his own account, the Pakka Adatia 
can enter into it on behalf of another constituent. The same 
result follows. 

When a Pakka Adatia receives a second order from his 
constituent to enter into a cross contract and cover his first 
order against due date, the Pakka Adatia is not bound to carry' 
out the second order in case owing to loss of credit he is 
unable to do so and all that he is bound to do is to inform 
the constituent accordingly so as to enable the latter to put 
through his order through some other Pakka Adatia." 

1. JToitff r. Bkagwamku Ifantamdiu, (19^) T Bom. L. B. S7, ^71. 
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THE f*AKKi ADAT SYSTEM. 


In Ihe appeal ‘ preferred against the decision of Chanda> 
\arker Sir Lawrence Jenkins described the incidents of 
the Pakki Adat system in the following terms. 

"The evidence then appears to me to establish the 
following propositions in connection with Pakki Adat 
dealings in circumstances such as we have in this case : — 

(1) That the Pakka Adatia has no authority to pledge the 
credit of the up-country constituent to the Bombay merchant 
and that no contractual privity is established between the 
up-country constituent and the Bombay merchant. 

(2) That the up-country constituent has no indefeasible 
right to the contract ( if any ) made by the Pakka Adatia on 
receipt of the order, but the Pakka Adatia mav enter into 
cross contracts with the Bombay merchant either on his own 
account or on account of another constituent, and thereby 
for practiail purposes cancel the same. 

(3) The Pakka Adatia is under no obligation to substitute 
a fresh contract to meet the order of his first constituent. 


ad** Mantamd*$ rJCotui 


C16s30 Uom. 205, 2 IS. 



CHAPTER III. 


THE KELATIOSSIUP UETWEEN THE PAKKA AHATIA 
AND HIS CONSTITUENT. 

In order fully to understand the rclation.ship between the 
Pakka Adatia and his constitutrnt, it is necessary to gi\»e 
a short history of the usiij^e which came to he practised in 
the various markets in Bombay and the Bombay Presidency 
and thereafter in the other markets of India al.so. Having 
regard to the decision of Maclcod C. j. in Manalnt v. 
Radhakissen^ it was suggested in the first edition of this work 
tliat it may be taken as settled that the relationship between 
the Pakka Adatia and his constituent is that of principal and 
principal, that is, for all practical purposes t)f buyer and seller. 
After the decision of Sir I^iwrence Jenkins in /l/mguvmdrf.s 
V. Kanji* it seems that there is a considerable difference 
of judicial and legal opinion on the subject. The earlier 
decisions hold that the relationship is that of principal 
and agent, a large majtJiity of the later decisions hold that it 
is of buyer and seller. The same learned judges have taken 
one view in one case and a diametrically opposite view in 
other cases as wilt be presently .seen. There is a set of 
lawyers who agree with the older view that the relationship 
is that of principal and agent only. There is another set of 
lawyers who are strongly of opinion that the rclation.ship is 
(hat of buyer and seller onfy and never that of principal and 
agent and that all the troubles in dealing w'ith the question 
of the Pakki Adat system of transactions in the cases which 
have come up before the Courts have arisen on account of 
the fact of the failure of the courts to recognise that their 
relationship was that of buyer and seller only and not that of 
principal and agent in any circunastances. It is submitted 
that both these views appear to be incorrect because the 
relatiottship does not and cannot be brought within either of 
the two categories of sale or agency alone. The confusion 

t. (ItM) 22 Bom. L. B. 1018s (U21) 2. (IMSI 7 Bom. L. K. 6ll«30 Bom. 

41 Bom. ME 209. 
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THE PAKKI ADAT SYSTEM. 


as to the cxaci relationship in this connection arises because 
erf the fact that in the various cases which have come up 
before the Courts only one or some of the aspects and 
incidents of the I*akki Achit system of transactions was and 
were considered and decided by them. From these parti- 
cular aspects and the evidence led by the parties only on the 
particular points in issue, the courts have held that the 
relationship between tlie two fell within one or the other 
categories of sale f)r agency alone. It is submitted that it 
is difficult to bring it exclusively within the one or the other, 
and unles.s and until the Pakki Adat system of Iransiictions 
as a whole is considered from eveiT point of view, no jurist 
or lawyer who starts with the set object and purpose of 
bringing it within the category of sale or agency alone, can, 
ever succeed, because of the fad that the relationship is 
neither purely and simply the one nor the other, but is a 
strange mixture of the two. 

Under the circumstances in order to properly visualise 
the relationship between the Pakka Adatia and his constituent, 
it will Ik* iniicli better to point out to the reader the reasons 
why the relationship between the two is not merely that of 
buyer and seller but that of principal and agent also, that is a 
strange mixture of the two, after first giving him a short 
history as to how and why the usage came to be practised in 
the various markets in Bombay and the Bombay Presidency 
and thereafter in the other markets of India also and then 
taking him through the various decisions on the subject so 
that he may be better able to gnisp and realise its true and 
real significance and importance. 

Now with the introduction of forward business in com- 
modities such as cotton, wheat and linseed came the pkkka 
Adatia and the persons w'ho, before that time, had been 
COncented only with direct dealings in these commodities, 
dkmlt in forward business as well and whereas they had 
IbW only commission agents simpliciter, they then became 
and commission agents. In the former case, 
were in respect of readv ffoods. in which 
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delivery u’as given and taken either on the spot or immediately 
or soon thereafter and the payment of the price thereof was 
made either on the spot or soon thereafter. The agent, 
whether he acted for the up-country or local constituent 
dropped out of the transaction altogether, as sewn us he 
established a contractual privity Ixjtween his constituent 
and the party with whom he contracted in pursuance of his 
constituent’s order and brought them in direct contact. 
His only functions were to bring about contractual privity 
and to give and take delivery of goods on his behalf and to 
take and accept payment in respect of the price of the goods 
from and to the constituent and the Bombay merchant and 
for all the services he rendered in respect of such ready 
transTiclions, he received a small payment by way of 
commission. The commission paid was very small indeed 
and for the simple reason that the agent would and could 
never be personally responsible for the due performance of 
the contracts or for the giving and taking delivery of the 
goods or for the payments in respect thereof, except under 
very special circumstances. So far then, as the question of 
contracts for ready goods was concerned, the Adatia or the 
agent served only as a conduit pipe or channel, through 
which, the contnreting parties came into direct relationship 
with each other and the agent dropped out of the tmnsaction, 
as soon as privity was established. With the introduction 
of forw’ard business, contracts came to be made months in 
advance and delivery of goods in respect thereof came to be 
given or taken on a much later date after the contract was 
made and the risk attending such business was considerably 
large, having regard to violent fluctuations which the market 
might undergo during the pendency of the contracts. This 
risk -was considerably accentuated, stimulated and hardened 
by the craving for speculation and sometimes wild specu- 
lation which naturally followed in the wake of forward 
business. It was under these circumstances fhat tlie 
<»}nstituent whether up-country or local sought a person he 
csoutd sal^y look to for the due performance of the cofttriietf 
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for giving and taking of delivery of goods and for due 
payments in respect thereof. He therefore asked the agent, 
thitrugh whom, he had formerly contracted business in 
respect of ready gtmds to undertake personal responsibility 
for the due performance of such contracts and so on, as he 
was afraid, that he might find himself on the due date of the 
performance of the contract, in a very precarious position, if 
the persons with whom, the agent had entered into contracts 
under instructions from liim, were dishonest in their dealings 
or were not t)f suflicient financial stability and credit and 
thus would not or could not perform the contracts. The 
constituent, under such circumstances, sought an agent who 
was well known in the market as a man of substance and 
credit, of financial stahihtv, of responsibility and reputation 
and who would undertake jH'isonal responsibility to secure 
the objects mentjoiied above, but smely no agent would be 
such a fool as to consent to saddle himself with heavy 
res{)onsibiIity and risk for the carrying on of the constituent’s 
business, under such circumstances, unless he received or 
was promised a substantial remunenition for his services, in 
lieu of the pittance, he had hitherto used to leceive .and 
unless he was given certain other rights and privileges, such 
as the right to demand the necessary margin from time to 
time, so as to cover himself against the risk of the rise and 
fall of the prices of commodities m tlie particular markets in 
which his constituent desired him to deal on his behalf, and 
his right to demand all other costs, charges and expenses 
propel !y payable by the constituent for the carrying on of 
such busincsss by the agent on his behalf. Naturally the 
constituent found the personal guarantee and responsibility 
of the Pakka Adatiu for the due performance of the contract 
much more advantageous to himself for the reason that he 


had nothing whatever to do with the parties, with whom, the 
Pakka Adatia contracted in order to cover himself or the 


or the manner in which he carried out his instruC' 
personal guarantee and liabilttj’v for the 
of the contract w^hich seems to have been 
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responsible for clothing the Pakka Adatia wnth the right of 
appropriating the contract to himself and substituting his 
own contracts and the non-interference on the part of the 
constituent with the method or the manner \ri which the 
Pakka Adatia carried out his instructions in transacting the 
business. The merchant in Bombay, with whom the Pakka 
Adatia contracted in pursuance of his constituent’s orders 
also found similar advantages in having the Pakka Adatia’s 
personal liability thus guaranteed to him. Both the consti- 
tuent and the Bombay merchant felt, that their business 
would be transacted on a sounder basis and a surer footing 
if it was conducted on the personal liability of the Pakka 
Adatia in respect of the transactions. The position just 
described is not without authoiity as the observations of 
Chandavarkar J. in Kattji v. bha^ivaudas^ in connection 
with the defendants contention that the custom set up by 
the plaintiff was such as to create a conflict between the 
Pakka Adatia’s duty and interest and the custom even if 
proved was invalid on the ground that it was unreasonable 
and unjust, show. With regard to the defendants contention 
as to the conflict lietween the Pakka Adatia’s duty and 
interest, the learned judge pointed out that “there were several 
such positions in which a man is often placed and on that 
account it could not be fairly said that the positions did not 
exist or that the courts should not recognise their existence 
or validity.” His Lordship added that “ there was nothing 
unreasonable or unjust in the custom alleged and that on 
the other hand it appeared to him to be a usage intended for 
the convenience of up-country constituents and had been 
treated uniformly, as the evidence showed, as tending to the 
convenience and benefit of all parties concerned, that no one 
had until then complained of it and that but for it up-country 
constituents would be at a serious disadvantage in having to 
deal with Bombay merchants whom they do not know and 
whose names and contracts they never care to inquire 
about.” These observations of the ieartied judge arc equally 
1. (1^)7 Boo. L. B. S7,«i,70. 


2 
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i^pf^icabte to tbe emivene case of the Bombay merchants 
who do n<^ IcitowHie up^oui^.^nstituent and his postiton, 
reputation and substance. 

The Pakla Adati’a was thus brought into existence, so 
to my, by the ingenuity of the Indian law-merchant and by 
the exigencies of commerce and commercial convenience 
with the sole idea of fixing liability on some responsible and 
substantial party and stabilising business. The manner of 
doing business, as pointed out above, seems to have found 
favour in commercial circles, who engrafted the rights and 
ditties of the constituent, the Pakka Aclalia and the Bombay 
merchant, with the sanctity of a custom, a custom which had 
been prevalent and well known in the commercial world for 
^ nearly a quarter of a century, lieforc it came up for decision 
^ and judicial sanction in A'am// v. /iha/>watt{ias^ before 
Chandaverkar J„ as will be seen from the evidence recorded 
in the case. The learned Judge summing up the evidence 
in the case observed : 

“ The effect of the evidence of these witnesses may be 
described as follows ; — 

Up-country constituents, lieing unacquainted with 
Bombay shroffs or merchants, do not deal with the latter but 
deal with well-known Bombay firms, who on that account 
are known as Pakka Adatias. It is to these firms that the up- 
country constituents look for the fulfilment of their contracts : 
so do the Bombay merchants look to them alone for the 
fulfilment of theirs. When an up-country constituent sends 
an order to a Pakka Adatia to sell or buy for forward delivery, 
the Pakka Adatia can either appropriate or allocate the order 
to himself or enter into a contract with a Bombay merchant 
in pursuance of the order. In either case, the constituent 
looks to the Pakka Adatia alone and regards his order as a 
contract w’ith him as if he ( the Pakka Adatia ) were, so far as 
the constituent is concerned, the principal. Where the 
Ptddca Adatia, instead of allocating the order to himself enters 
into a contract with a Bombay merchant, the constituent 
1. (IMS) 7 Boa. L. R S7, 64>65. 



PAKSA ASATU AMD HIS C(M«SnTUBMT. 


11 


never enquires who the merchant is and the Pakka Adatia 
never gives the name of the merchant to the constituent. 
The reason is tliat the constituent and the merchant have 
nothing to do with each other : each regards his transaction 
as one with the Pakka Adatia as the principal responsible to 
him. As an incident of this relationship, the Pakka Adatia is 
entitled in such a case to enter into a cross-contract before 
the due date with the same merchant either on his own 
account or in pursuance of an order from another constituent. 
In neither case is the Pakka Adatia hound to substitute another 
contract for the first contract entered into by him in fulfil- 
ment of the order of the original constituent : and in either 
case the Pakka Adatia is entitled, without any such substitu- 
tion, to call upon the constituent, when the due dale arrives 
to give delivery, if the order was to sell, or to take deliver^’, 
if the order was to buy, and to pay or receive differences, as 
the case may 1^.” The observations of Jenkins C. j, on 
appeal ‘ in this respect are to the same effect. His Lordship 
said in this connection : 

“There are points on which the evidence leaves no 
doubt ; thus it is clear that the contract between the plaintiffs 
and the defendant was on Pakki Adat terms ; then, again, it is 
amply proved that, where that is so, there is no privity 
between the up-countr)’ constituent and the Bombay 
merchant ; both look to the Pakka Adatia alone. That is 
shown by the defendant’s as well as the plaintiffs’ evidence. 
It is further established that the up-country constituent has 
not an indefeasible right to the contract or contracts into 
which the Pakka Adatia may enter on the receipt of the 
order to buy or sell, as the case may be. This is practically 
involved in Mr. Davar's admission even as narrowed down. 
But it further rests on the surer basis of the evidence given 
by the witnesses called in the case." Thus the custom seems 
to have been so well-known that the evidence of the several 
witnesses who appeared before the learned Judge, was almost 
unanimous and differed only in minor particulars. That the 
1. (IMS) 7 Bom. L. B. 611. 6». 6UsM Bmn. 20S, 216. 



131 


SYSTEM. 


^UStcffia was aiio wdl known in.tt^ maritet is dearly evidenced 
Inoin the dediriim ol I^var p tii i^rmvkhrai v. Narotamdass^ 
a <kc»ion on tlK basis that (he relationship between the 
constituent and the Pakka Adatia was that of principal and 
agient as modiBed by the custom proved in Bhagwandas v. 
KanjL* 

From (he premises it will be seen that there can be 
hardly any doubt tliat the Fakka Adatia is a creature of 
custom. It follows therefore that the dictum of Beaman j. 
^in Bhagwandas v. Hurjorji* already cited before, that the 
Pakka Adatia is a creation as a Je^al entity of the Bombay 
High Court is not quite accurate, for the reason that the 
Pakka Adatia and his business were perfectly well-known in 
the market before the decision of Chaiidavarkar J. in Kntiji 
V. Bhagwaitdas* he was simply judicially rccognisd as a legal 
entity tn the said case by Chandavarkar J. and by Sir 
'-pawrence Jenkins and Batty J. in the Court of Apf>eal.* 
Prom the pramscs the reader must also have understood 
how and why the Pakka Adatia was brought into existence 
both in the commercial and legal worlds. Tlie various 
decisions on the question under consideration will now l>e 
referred to and considered in their order of date. 

As to the relationship between the constituent and the 
Pakka Adatia, Jenkins C. J. observed in the said case of 
Bhagwandas V. Kanji^ : “The evidence di>es not (in my 
opinion) show that the relation between the Pakka Adatia 
and the up-country constituent is that of mere seller and 
buyer. Thus the cqjilract makes provision for commission, 
and that, it has been said, is conclusive to show that to 
sotbe extent there was the relation of principal and agent : 
Armstrong v. Stokes.^ Then again there runs thrpugh the 
evidence the idea that the word “ guarantee ’’ is not inappro- 
jjl^^e, ... Guamntee in the strict l^gal sense there can be 

the absence of privity with the Bombay merchant 

» »«>m. h. ft. m. 4. (190$) 7 Boa. L. ft. 57. 

. 7 ftora. L. ft. $ijl « 30 Bom. S. (190$) 7 Bom. U B. ftll s30 Bom. 

. t m. 205. 2i$.217. 

A (tllS) 15 ftow. L. ft. 95. 6. (18731 L. ft. 7 Q. ft 598. 504. 
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exclu4es it. ( s. 126 of the Contract Act }. But I douM 
whether there aras occasion to be so shy of the word in its 
nontechnical sense. On the other hand I do not think 
there was the relation of principal and agent pure and simple. 

{ would say here as I did in Paul Hcier v. Chkoiatal,^ 
“ the case is ( in my opinion ) not one to Iw decided by an 
attempt to bring the contract within the one or the other of 
the two categories of sale or agency ; the provisions of the 
document are equivocal, some lean towards the one relation, 
some to the other. Therefore we must examine the 
document as a whole and in its several parts and also the 
surrounding circumstances. I think the contract between 
the parties was one of employment for reward, and the 
incidents proved appear to me to converge to the conclusion 
that the contract of a Pakka Adatia in circumstances like tlie 
present is one whereby he undertakes, or — to use the word in 
its non-technical sense as businessmen on occasion do use 
it (see Barker v. .V. Andmv') guarantees that delivery should, 
on due date, be given or taken at the price at which the order 
W'as accepted, or differences paid ; in effect he undertakes or 
guarantees to find goods for cash or cash for goods or to pay 
the difference. 

I do not say that there is no relation of principal and 
agent between the parties at any stage ; there may be upto a 
point, and that this is legally possible is shown by Mellish 
L. j. in Ex parte WUite^ where he speaks of “ a person who is 
an agent upto a certain point.” So here there may have been 
that relationship in its common meaning for the purpose of 
ascertaining the price at which the order was to be completed, 
and to this point of the transaction all the obligations of 
that relation perhaps apply. But when that stage is passed, 
I think the relation is not that of principal and agent, but of 
the nature I have indicated." 

The description of the relationship between the con* 
stituemt and the Pakka Adatia given by the learned Chief 

l. (IMi) 6 Bom. L. R. 9S0=i30 2. (tSSS) 34 L. J. C. P. 191, 194. 

Bom. 1, IS. 3. 11879-71) L. B. 8 Cb. Kpv. 397. 493. 
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ji]«t cited was aocept^Nl .1^ Davar j. who was the 
defaidants sesdor counsel in Xjhiji v. Bkagwa»das^ before 
Chandavarkwr }. in a later casse, vis. Hurmukhrai Amolak- 
ckand V. Narotamdass G&rdhamiass* where the learned judge 
deli verity judgment observed: 

“ It is necessary' at the very outset to ranember that the 
relations established between (iorcIhaiKiiss and the plaintiffs 
during Gordhandass' hfe-tnne were not merely the relations 
of an ordinary principal and his agents. The deceased 
Gendhandass in e\'ery order he sent in the plaintiffs asked 
them to act as his r*akk.i Adatias. ... In 190.1 when he 
employed the plaintiffs as Ins agents and asked them to 
work for him on the I*akki Adat system he must be presumed 
to be fully acquainted unth the incidents attaching to that 
system. What that system is and what are the peculiar 
incidents attaching to the business between parties whose 
relations are governed by the system f)f Palcki Adat as it 
obtains in the Bombay market and how the ordinary 
relations of principal and agent are varied and modified 
under that system vv-as elaboiateiy proved In-fore Mi. Justice 
Chandavarkar in the case of Kaiiii v. Bliaflvandas 
Narotamda&s^ . This case was fully argued before the Appeal 
Court and the learned Chief justice’s very e^chaustive and 
lucid judgment in Bhagi'aiuins v. Kaujt* sets out the relations 
of the Bomliay shroff acting as a Pakka Adatia towards his 
constituents. Mr. Robertson for the defendants, although 
carefully refraining from making admissions, has not argued 
before me or suggested in his cross e.xamination that his 
clients are not bound by the relations created by their father 
or that the incidents of the Pakki Adat as found in the 
case mentioned above as regards an up-counti'y- constituent 
differs with regard to a constituent who resides in Bombay. 
Having regard to the findings of the Appeal Court in the 
c:u»e i have referred to 1 hold that when the plaintiffs agreed 
to as the Pakka Adatias of Gordhandass, in the words 

I. (imi 7 Bom. L. R. 57. 3 (IMS) 7 Bom. L h. Sll^SO Bom. 

Bom. U R. 125. ISL 205. 
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of (hat jud^oent, " they guaranteed that delivery should on 
due date be given or taken at the price at which the order 
was accepted or differences paid ; in effect they undertook or 
guaranteed to find goods for cash or cash for goods or 
to pay the difference.” Under these circumstances it seems 
to me that the particular sections of the Contract Act 
discussed before me have no applicability to the present case 
and the questions in the case must be determined in the light 
^ of the findings in the case of liJutguanJas v. Kanji^” 

In the next case on the subject*, Mr. Justice Batty, 
who was a party to the decision in lihat^wamiai v. Kanji,^ 
referring to it, observed : " The Pakk.! Adutia's duties and 

his relation to his constituent were investigated in Katiji v. 
BhagwanJas* and defined on appeaP as arising from his 
undertaking to find goods for cash or cash for goods or pay 
the difference. Tims, 1 think the liability he undertakes can 
hardly be classed with that of ordinary buyer and seller bound 
to find out his creditor at his place of business. He under- 
takes to find a customer, himself or another, at current prices 
for his constituent and guarantees payment to the constituent 
of the profits if any. The evidence in this case shows that 
he undertakes to send such profits not as a debt due from 
himself, but as proceeds realised by him on the constituent’s 
behalf at the constituent's charges and custom recognises 
that he is entitled to such charges as an agent is under S. 217 
of the Indian Contract Act, for expenses properly incurred by 
him in conducting such business. This in my opinion 
implies that his contract is to do a certain set of services for 
his constituent which can be performed consistently with the 
terms of his undeii.aking at the Pakka Adatia's own place of 
business.” 

The same view was taken by Chandavarkar and 
Batchelor jj. on appeal*. Chandavarkar j. who knew the 
custom of the Pakki Adat system of transactions by reason 

l. (1905) 7 Bom. L. B. 611 = 30 Bom. 3. (1905) 7 Bom. L. R. 57. 

205. 4. (1908) to Bom U B. 1230. 1232 = 
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of Ilk deckion 4n B^anfi Bhagvandas Narotamdas 

cUtd befirr€* okiwved » foflWiSf — 

" Bat tt wa* argued that an inference to the contrary 
must be drawn frosn certain circunwtances, nan^fy, the 
htmdyaimn system and loss of interest on hundis in transit. 
1 do not think that it is a necessary inference from those 
circumstances that they are inconsistent with the custom set 
up by the plaintiff. It must be remembered that the 
transaction wc have to deal with is one between a principal, 
knd his agent. Where the latter has to remit to the former 
moneys which he has collected for the principal he is certainly 
entitled lo charge ail the expenses he has to incur in collecting 
and sending. Tlic evidence sJiows that biindyaman is 
charged on that account as part of the contract. It is but 
reasonable that if the custom is that an up-countrv agent 
should pay to his princip.il in ftombay moneys collected by 
the former on the latter’s account, the agent ought to debit 
the principal with charges incurred in remitting the moneys 
to Ekjmbay ; and that the pi incipal should lose interest during 
transit.” He then approvingly quoted the passage from the 
judgment of Batty j. cited above. Batchelor J. concurred in 
the view of the law as stated above and observed; 

“Then it is said that inference is displaced by the 
circumstance that admittedly it is the principal who has to 
bear the charges on account of remittance and of exchange, 
this latter item including the item of interest. But 1 cannot 
take that view. The principal's liability for these charges if it 
stood alone would no doubt be some indication that payment 
was to be made at Akola, though the indication would be 
faint inasmuch as the Agent's authority to deduct these 
charges may be referred to sec. 217 of the Contract Act." 

From the definition of a Pakka Adatia given by Macleod 
J. in Bhagwandas v. Burjorji* already cited before, it would 
appear as if the learned judge also thought at first that 
the Pakka Adatia was an agent because he describes him 
“as a person who enters into a contract of emplo)rment with 
I. <lM5i 7 hom. L. B. 57. 2. (1912) 14 Bom. b. B. Mt7»37 Bom. 347. 
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Im (or reward.” He seems, however, to Iwve 

chai^^ his views in his later jadgments. Beaman J. who 
tried the suit of Bkagwandas v. Bwrjorjt*- also seems ii^ined 
to the view that the relationship between the constituent and 
his Pakka Adatia was that of principal and agent so that no 
defence of wager could ever be logically set up against the 
Pakka Adatia. Upto this time it appears that the trend of 
authority seemed to be inclined to the view that the relation- 
,ship between the constituent and his Pakka Adatia was that 
of principal and agent. The tide seems to have turned 
.'igainst this view after the decision of the Appeal Court 
consisting of Scott C. J. and Chandavarkar J. in Burjorji v. 
Bkagwandas* where the learned Judges held, that the relation- 
ship between the constituent and the Pakka Adatia was that 
of vendor and purchaser. The learned Chief justice observed 
at p. 218 of the report in this connection: “ there are in fact 
no parties to the selling contract but the client and his Adatia 
who is the buyer. The Adatia is not the disinterested broker. 
He is a party to the contract whose intention may well be 
known at the time of its inception.” It is interesting to note 
here that Chandavarkar J. who was the first to recognise the 
Pokki Adat system of transactions and who first laid down 
the law relating to this system by his decision in Kanji v. 
Bkagwandas* and who had also held in the later case of 
Kedarmal v. Surajmal* sitting in appeal with Bachelor J. that 
the relationship between the Pakka Adatia and his constituent 
was that of principal and agent, now seems to have changed his 
view and agreeing with Scott C.J. held that the relationship was 
that of vendor and purchaser. Macleod J. seems to have held 
the view from the outset except as pointed out before that the 
relationship was that of vendor and purchaser. This is clear 
from his Lordship’s judgment in Chhogmal v, Jainarayen* 
where his Lordship observed at p. 758-759 of the report: “ It 
will be noted that there was no privity between these opposite 

1. (1913) IS Bom. L. R. 85. 4. (1908) 10 Bom. L. R. 12S0a83 

2. (1913) 15 Bom. L. R. 718. 723 =38 Bom. 384. 

Bon. 201, 218. 5. (1913) 15 Bma. L. B. 750, 7^. 759. 

3. {t9(») 7 Bom. L. B. 57. 
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pfiHlin and the to ^ 

cnetoms of Ifarintfil tiam&cfii^ this business as csbiBished 
in Shai»amSas v, was there any obligation on the 

jNui of the (daintiffs to find buyers or sellers. As betw<^ 
themselves and the defendants the business was finished 
when an order for purchase or sale was accepted, such 
acceptance apparently being effected by an entry in the Soda 
Nondh. 


Whether the plaintiffs took the risk themselves or^ 
^ covered themselves by selling agatn was entirely within their 
discretion. The selling client could not claim as of right 
the benefit of any covering contracts entered into on the 
same day as hts sales,” The learned Jvidge then cited the 
pamage from the judgment of Scott C, J, in Burjorji v. 
Bhagwandas* just cited above and after briefly referring to 
■(fte fads of the case, continued at p. 75^ of the report: " ft 
must now be taken as established by the authority of the 
Appeal Court*, that the legal relationship between the client 
and adatia is that of vendor and purchaser, whether the 
contract is written or oral or whether, as m this case, an 
order is sent by telegram and accepted by the Adatia. There 
is this additional incident to the contract that the Adatia is 
entitled to charge commission and brokerage in addition to 
the price. If the client sends goods for the due date the 
Adatia is responsible for the price whether he has covered 
himself or not. That the relationship of vendor and 
purchaser exists between the client and adatia also follows 
from the decision of Chandavarkar J. in Kanji v. Bhagwan- 
das* that the adatia having accepted a selling order from 
a client for a particular vaida is not obliged to accept a cross 
buying order from the same client and this view upheld by 
the Court of Appeal consisting of Scott C. J. and Batchelor J,‘ 
where the same learned Chief Justice remarked : “ This is all 
oemsiistent with the plaintifiFs contention that they were Pakka 
lliidatks of the defendant transacting business upon the 
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the BtMnfaay cnstom described in v. 

bid it fcdlows tint qua the defendant they were 
princifals and not disintere^ed middle men bringing two 
f»incipals together.” It is again interesting to note that 
Batcbdor j. who was a party to the decision in Kedtmtial Vt 
Surajmai* with Chandavarkar J. and who had held «nth him 
that the relationship betrveen the Pakka Adatia and his 
constituent was that of principai and agent and decided it 
on that footing, seems also to have changed his view and 
* concurred in holding vrith Scott C. J. that the relationship 
was that of vendor and purchaser.- Beaman J. seems to have 
changed his view with regard to the relationship between the 
constituent and his Pakka Adatia in Abraham v. Sarupchand* a 
Katchi Adat case in silver transactions where distinguishing 
the Katcha Adatia from the Pakka Adatia the learned Judge 
observes : “ In the case of a Pakka Adatia the law is quite* 

clear and appears to give expression to the real understanding 
of those who deal upon Pakka Adat terms in all the great 
Bombay markets; that is to say, although in name a Pakka 
Adatia is the agent of his up-country constituent and actually 
receives a commission from him on that footing, he is for the 
purpose of all subsequent legal relations between them the 
principal and guarantees the performance of the contract 
whether or not he performs it himself or passes it on to other 
persons. Now, if we carefully sift the evidence led here it 
W’ould appear that as between the Katcha Adatia and his 
employer the only real difference is that the Pakka Adatia 
becomes in the fullest sense a principal contractor thus 
changing his relation from that of agent to that of principal.” 

The law on the relationship between the constituent and 
the Pakka Adatia laid down in Bhagwandas v. Kanji* was 
affirmed in Bhagwandas v. Burjorji^ by the Privy Council 
and it would appear from the language used by their 

t. (1905) 7 Bom. L. B. 611 = 30 Bom. Jndgmoai dated 23rd Not. 1916. 

205. 4. (1905) 7 Bom. L. B. 611=30 Bom. 

2. (1906) 10 Bom. h. R. 1230=33 205. 

Bon. 347. 5. (1917) 20 Bom. L. B. 561. 564=42 
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they comideiied that the 
IwNtla the I«k& that of princi{)al and agent 
aa thmr LnrdlAHpK iaid that "to'detennine whether the plea 
«f wager laiaed by die defendant was af^lkable, it was 
neces«ury to consider the real nature of the relations between 
the parties to the transactions. The case proceeded in both 
the courts on the footing that the plaintiffs were employed 
by the defendant and acted as Paklca Adatias and the 
description in Bhagwandas v. Kanji^ of the customary 
.incidents of such an employment was applicable to the cir- 
cumstances of the case even though the defendant was nol 
an up-country constituent and the plaintiffs having acted 
in conformity with the terms of their employment when they 
made the contracts with the thirty-nine buyers and that having 
made the contracts in exercise of the authority conferred upon 
^rirem and become fiab/e for the perlarmunce, they ulso became 
entitled to be indemnified by their employer, the defendant, 
against the consequences of the acts done by them unless 
those acts were unlawful which their Lordships held they 
were not. In the course of their judgment, their Lordships 
said : Under the sale to the thirty-nine buyers it was the 
right of each buyer to call for delivery, but as the plaintiffs 
had carried through the transaction ns Pakka Adatias of the 
defendant the rise or fall of the market was a matter of no 
concern to them, except so far as it might enhance the risk 
of recovering complete indemnity from their employer. 
Their right was to their commission and to an indemnity 
against loss as incidents of their employment." It will be 
seen that their Lordships speak of the employment of the 
plaintiffs as Pakka Adatias, the exercise of the authority by 
them, their right to an indemnity from their employer for 
lawful acts done them against loss and their right to 
commission as incidents of their employment. This language 
.piearly sho^K^s that their Lordships were deciding the case on 
the footing that the relationship between the constituent and 
Ihu Pakka Adatia was that of principal and agent. 


1. (IMS) T Born. L. R. SllaSft Bom. 205. 
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TIte mibje^ vas ^aborately diftcasaed by Madeod C. ]. 
m tbc case of Manolai v. Radhaiisseu^p where His Lordstup 
afbis’ an eiaboiate discustuon of the subject hdd tiud die 
relationship between the constituent and his Fakka Adatia 
was that of vendor and purchaser and Mr. Justice Faw<rett 
concurred in the view taken by the learned Chief Justice. 
After stating the facts in the case of Bhagwandas v. Kanji* 
and the incidents of the Pakki Adat system as laid down by 
Jenkins C. J. in the said case and after citing the passage.ad 
p. 216 from the judgment of the learned Chief justice relating 
to the relationship between the constituent and the Pakka 
Adatia cited above, the learned Chief justice observed 
as follows : — “ Now I shall apply tliat definition of the 
relationship of the parties to the facts. When the con- 
stituent gives an order to buy, the Adatia is his agent to 
ascertain the market price. Having done that if he accepts 
the order he is employed for reward and undertakes to 
produce the goods at the due date in return for his constitu- 
ent’s cash. But is not an agent a person, who is employed 
by his principal to do certain things for reward ? If A asks 
B to buy on his behalf certain goods for forward delivery 
for a commission and B informs A that he has bought the 
goods, it depends on the terms of the contract of employ- 
ment whether B undertakes to deliver the goods, whether his 
seller defaults or not, or whether B is no longer responsible 
after he has brought the buyer and the seller into contact. 
Here it is held that by the terms of the contract the 
adatia is responsible, but more than that his constituent has 
nothing whatever to do with the seller. He has no interest 
in the contract and the Adatia can deal with it as he pleases. 
If the Adatia sells back the goods to the seller at a profit his 
employer is not entitled to that profit nor of course would 
he be liable for any loss. But it does seem strange that 
when the constituent employs the Adatia for reward to do a 
certain thing, he has no title to what has been done under 

1. (lUO) 22 Bom. U B. lOI8»iS Z (1905) 7 Bom. L. B. 6n»30Bom. 
ftooi. 3M. 410-412. 205. 216. 



W«tit4 ft imt be more in cotwonw 
the Cacti to vhen^ ^stituent asdts the adatia to 

bt^ or h k a Otmtract between those two, that the Adatia 
will deliver the goods to the constituent Cor his cash or pay 
cash for the constituent's goods, in other words, a plain 
opntrad of sale or purchase ? Once it is established that 
th^ is no privity between the constituent and the third 
parties that the Adatia can make contracts with such parties 
or not as he pleases, that if he makes contracts, he can cancel 
them just as it suits him, it all comes to this, the constituent 
gives an order to buy sJiy 100 Bales Broach cotton for the 
March vaida at the market rate. The adatia saj's : “ 1 have 
bought at 300 which I gu.irantee to be the market price.” 
He is then liable to deliver the cotton at 300 on the vaida 
day. It is open to him to cover his liability by buying from 
a third party at 300 in which case he earns only his 
commission or he may take the risk himself. In any event 
even if he does cover himself, he can deal with the covering 
contracts as he pleases and sell back the cotton if it suits him. 
There is then an abst>lutcly distinct dividing line between the 
dealings as between the adatia and his constituent on the one 
hand and his covering dealings, if any, on the other. Can it 
matter whether the adatia if he covers does so by means 
of pakka contracts or wagering contracts ? None whatever 
as far as 1 an see.” 

His Lordship continued ; — 

“ Now will be wen the confusion which has arisen owing 
to the single issue in the case being: “ Were the transactions 
in the suit by way of wager ? " The transactions in the suit 
clearly are the transactions between the plaintiffs and 
defendants which gave ri.se to the claim in the suit. The 
transactions between the plaintiffs and defendants, and the 
|daintiffs covering transactions could not possibly form the 
std>ject matter of one issue. But if the adatia is only in the 
first place an agent and then a person employed for reward 
. tbe contract of agency or employment cannot possibly come 
wifbin die definition of a wagering contract nor could a 
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OMitfact of fl^seiHsy or emptoj^mmt be referred to as ** ttaiHN 
acdiofis." 

Again at pp. 4tS>420 the learned Chief Justice said, ** It 
may be that in the language used by Jenkins C, J. in 
Bhagwandas v. Kanji^ the plaintiffs undertook to find goods 
for cash or cash for goods, but that, with all due respect, is 
a purely idealistic description of what a Pakka Adatia may 
do, and even then is somewhat difficult to understand if 
anal 3 rsed. The position of a buying and selling agent is well 
understood in business circles. An agent may guarantee to 
buy the goods ordered by the employer, and to deliver them 
if the money for them is paid, he can also guarantee to sell 
what bis employer sends him and account for the sale 
proceeds, in other words, that is commission agency business, 
and stands on quite a different footing to what appears from 
the evidence in this case to be the business of a Pakka Adatia. 
It may be that if a constituent orders an adatia to buy 
cotton the adatia undertakes to find cotton if the constituent 
will pay, but the converse is ambiguous. Does it mean that 
if the constituent orders the adatia to sell, the constituent 
must find the goods and the adatia will in the ordinary course 
pay over the proceeds to the constituent ? But that is a 
thing which never happens. Or docs it mean that the adatia 
will find the goods to deliver to the person with whom he 
contracts in return for that person’s cash ? It would be safer 
to say that the adatia guarantees to carry out his constituent's 
orders and the constituent guarantees to indemnify the 
adatia for all expenses incurred in carrying out those orders. 
Again, it may be as well to clear the confusion that has 
arisen by discussing whether the contract is one between 
principal and principal or between principal and agent. The 
parties to a contract are always principals but if the contract 
is one of agency, the contract ■which the agent enters into in 
pursuance of the agency may be made by him with a third 
party : (1) either as agent in which case he is not liable, or (2) 
as principal without disclosing the fact that he is an agent, in 
1. (IMS) 7 Bom. U B. <11=: SO Bmn. 205. 
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wfticb bu^ tim IM jpnrty Im tabbing to do with the 
eoifik^i^ iigeai u^il^ fci^' jk disclosed* or (3) the ageiRt 
ou^ be penooa^ liable to the third party as well as the 
penum eil^>lo5niig the agent. It follows from the deciuon in 
BkagwioHdas v. Kanji^ that the contracts made by the adatia 
bdong to none of these classes as the constituent is never 
l»roiilj^ into contact with the parties with whom the adatia 
contracts* nor can they ever make the constituent liable if the 
adsdia in his contracts with them defaults. Therefore by a 
different road the same conclusion is arrived at, that the 
transactions between the adatia and the tliird parties have 
no connection whatever with the transactions between the 
adatia and his constituent." 

Fawcett J who concurred in the view taken by the 
learned Chief Justice obseri'ed at p. 426 of the report: “ In 
the judgment of the court below { at p. 132 of the first Appeal 
Piper Book ) it is said that this evidence showing that to 
plaintiffs' knowledge defendants never meant real business, 
“ has no bearing whatever upon the other half of the contract, 
that is to say, the intentions of those who were selling against 
the defendants' buying orders.” This is no doubt correct 
if the plaintiffs were middlemen, as the lower Court treated 
them ; but it is now common ground that they were on the 
same footing as Pakka Adatias who as regards his up-country 
constituent is a principal and not a disinterested middleman 
bringing two principals together." 

In Harnarayan Jodhraj v. Radhakhon Chandrabhan* in 
which case the main question w’as w'hether the transactions 
in suit were wagering, Kotwal A. J. C. held that the relation- 
ship between a Pakka Adatia and his constituent was not 
one of principal and agent but of principal and principal. 
No authorities seem to have been cited or referred to by 
counsel in the arguments or by the learned Judge in his 
judgment. Tika Ram v. Daulat Ram* is decided by Walsh 

7 Bom. L. B. Ul«30 Bom. 3. (1924) 46 All. 466«22 a. L. J. 
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A. C. I* Mid Heave j. ctf the Athkhahad Hi^ Court <m Ue 
footing that the rdbtiondup behseen the Paldca Adidia and 
his coranituent was that of principal «id agent as thi^ 
Lordships described the portion of the Pakka Adatia in tiie 
following terms at p. 466 of the report: The plaintiff csurtea 
on some sort of trade, probably in grain, though he does not 
say so, at Bilsi, in the District of Budaun. The defendant 
works as a commission agent, what is known as PaMca Adatia, 
. probably corresponding to what is known in England as del 
credere agent, that is to say, an agent or factor who, being 
entrusted with the goods of his principal to dispose of to the 
best advantage, is in lawful possession of them with a general 
power to deal with them without reference to his principal, 
hut guaranteeing the solvency of the sub-purchasers, and 
while entitled to charge against his principal his expenses, 
and entitled also to an indemnity from his principal against 
all losses resulting from carrying out his duty, is under an 
obligation to pay to the plaintiff, his principal, the amount 
due after the accounts have been properly settled." And the 
same view seems to have been taken by Iqbal Ahmed and 
Sen JJ. in Champa Ram v. Tulski Ram'^ where their Lordships 
said at p. 82 of the report that “ the position of a Pakka 
Adatia is analogous to that of a del credere agent who incurs 
only a secondaiy' liability towards his principal." Their 
Lordships added that his ( the Pakka Adatia’s ) legal position 
was partly that of an insurer and partly that of a surety 
for the parties with whom he deals to the extent of any default 
by reason of any insolvency or something equivalent and 
this statement of the law on the subject was cited with 
approval by the same High Court in a very recent case*. In 
the first place it may be pointed out that in Champa Ram v. 
Tuhhi Ram^ also no authorities seem to be cited or referred 
to either in the arguments or in the judgment. In the next 
place it is submitted with great respect that this statemrat 
of the law in the two cases just cited above is not quite 

I. (19271 21 A. L. J. 81. (1938) AIL 1901 « A. L. 2. 479. 

1 Methrei v. Aemp StHffh A. t SL 
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pmiim Wiiii lilMjm file dbab fof the loss occasicmed, if any» hy 
ttmm of imc^vnugf or something equivalent What he <1^ is 
simply fiiia. He retains his chaiacter of agent, though at the 
same time he accepts full responsibility as a principal not 
OOfy to his own principal, the constituent, whether up-country 
or lomd, but also to the third parties with whom he enters 
into bransactions in pursuance of the orders for sale or 
purchase which he receives from his employer the constituent* 
and which orders he thus carries out for him. The decision 
in Champa Ram v. Tutshi Kam,^ it is submitted, however, is 
correct in so far as it decides that the relationship between 
the Paldca Adatia and his constituent is that of agent and 
principal. The decision is also right in so far as it holds 
that the Pakka Adatia's liability does not go to the extent of 
making him liable to the principal where there are or can be 
no prohts by reason of stringency in the market or some- 
thing equivalent but not by reason of any neglect on the 
part of the Pakka Adatia and this could only be so if the 
relationship was that of principal and agent. It is worthy 
of note that all these Allahabad cases are decided on the 
footing of agency and not of sale and purchase. 

'Hie case of Devshi Harpal v. Bhikhamchand* decided by 
Marten C. J and Blackwell J where it was held that the Pakka 
Adatia was entitled to demand margin if the rise or hill in 
the market justified the demand under proper circumstances 
and the cases of Sakerbhai v. Ramniklal* and Meghraj v. 
Anup$it^k* where it was also held that the Pakka Adatia was 
entitled to a^ for margin show that the relationship between 
the Pakka Adatia and his constituent is that of principal and 
agent, for it is the customary right of the Pakka Adatia to ask 
lor margin which is one of the most important incidents of 
the Pakki Adat system, an incident which goes to prove that 
the rdationship between the two is that of principal and agent. 

I. A. L. jr. tL 4. A. 1. R. (IMS) AR. 

a, f|i97ylllB«n.k&U7. AU. li. X. 4TS. 

1 



FMOKA mm m an oonfeimnotr, ^ 

In NtmMiU Amslol v. KSurndtand CkaharbkMj* tlie kw 
laid down l«y the Alhhabad Court in Tika Rtm % 
Dmdai Ram* tm accepted as ccmrrct and followed and the 
case was decided on the foc^g that the rdationship was 
that of principal and agent, though it is true that the trans* 
actions which took place in this suit were not Pakki Adat 
transactions but ordinary commission agency transactions. 
In Harakchand v. SumaiiUtl* a case which had a chequered 
•history, Fawcett J who was a party to the decision in 
Manalal v. Radhakisson*^ with Macleod C. J treated the case 
as if it was one of agency, though Mirza J thought otherwise 
and later on Patkar and Baker J j. also decided the case on the 
footing of agency. In Mahomed Haji H anted v. Jute & 
Gunny Brokers Ltd.*, Wadia j followed Tika Ram v. Daulat 
Ram* and Nandlat v, Kisscnlal* though it is true again that 
the transactions in this suit also were ordinary commission 
agency transactions. 

Again Shadilal C. ] and Walker J in the case of 
Parmeshri Das v. Raghbar Das* held that a commission agent 
doing business on the Pakki Adat system was bound to carry 
out the instructions of his constituent and if he fails to 
purchase or sell the commodity at the market rate or to give 
delivery thereof on the date fixed for the purpose, he is 
personally liable for the performance of the contract following 
the decisions of Bhagwandas v. Kanji' and Bhagwandas v. 
Burjorji*. In the case just cited, the plaintiff had instructed 
the defendant Pakka Adatia to purchase gold which the 
defendant had done for the plaintiffs for a particular vaida. 
Before the due date of delivery the plaintiff sent a wire to 
the defendant asking him to sell the gold at the market rate, 
but the defendant failed to carry out the instructions or to 

1. (IMS) SO Bom. U B. 1391. $. (1931) 38 Bom. U B. 1304. 
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Sn. 7. (1903) 7 Bom. L. R. «11«>90 Bom. 

3. (IMi) 33 Bom. U B. 1200. 205. 
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mdm «^i«<iiiinislii^ as stated before flat the 
{^ajdca Adtefiy Wis pcmonaUjr res^xunible for the perforaance 
of the cofilracL lo the first place it is submitted that this 
deciaon is not correct in so far as it lays down that the Pakka 
Ada^ was bound to accept the constituent's subsequent 
order to sdl gold as pursuant to the decision in Bhagteandas 
V. KanJP- the Pakka Adatia having accepted a sellii^ 
from a constituent for a particular vaida is not bound ^ 
to accept a cross>buying order from the same constituent for 
die sanw vaida. But this decision is correct in so far as it 
lays down that the Pakka Adatia is personally responsible for 
the performance of the contract and thus bound to give 
delivery of the gold purchased by him on behalf of the 
sonstituent on the date fixed for the purpose. It is, however, 
difficult to understand from this decision what the learned 
iudges thought as to the relationship between the Pakka 
Adatia and his constituent. It would appear, as if the 
learned judges thought that it was that of principal and 
principal inasmuch as they say that the Pakka Adatia is 
personally liable for the performance of the contract. 

The position of the Pakka Adatia in law was also 
described in Joiram Shersingh v. Jiwan Ram Sheoli Mai* 
yy (Bhide and Currie jj) where Bhidc J observed at p. 634 of 
he report : According to the defendants the position of a 
Pakka Adatia is not that of an ordinary agent who merely 
>rings about a transaction between third parties but that he 
lecomes personally responsible and both the buyer as well as 
he seller look to him alone for the fulfilment of their contract. 
If the original seller fails to fulfil the contract the Pakka 
Adatia is bound to find the goods and give delivery or pay 
damages. If the buyer fails to take delivery the Pakka 
A^tia can claim damages from him. The Pakka Adatia 
thus stands on a different footing from that of an ordinary 
OOBimiasion agent. The rebitionship between the parties is 

I. CU0l}}«MkI*.B.6il«3O Bom. 1 a. L B. (1^2) Ufa. ftSS. 
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tfaaii ipl prtnctpttl and agent aikl the PaUca Adalna are ha^ 
to rendir accounts, thongh constituents are not concerned 
mth aiqr party except the Pakka Adatias and can looh to 
them atone for the futfilment of the contracts and conse- 
quently no question of actusd transactions urith third parties 
arises in these cases 

Blackvirell J who decided the case of Ramgopal ChtmiM 
V. Ramsarup Baldcodas^ seemed to be inclined to agree with 
the law laid by Sir Lawrence Jenkins in Bhagwandas v. 
Kanji* expressly approved by the same learned judge deliver- 
ing the judgment of their Lordships of the Privy Council in 
Bhagwandas v. Burjorji* to the effect that Pakka Adatias are 
a^nts upto a certain point, viz., the point of the transaction 
where the price of the goods bought or sold is ascertained, 
but cease thereafter to be agents and become principals as 
between themselves and their employers the constituents. 
The le2uned judge also seems to think that no question of 
indemnity arises between the Pakka Adatia and his constituent 
on the footing of agency, for the con.stituent looks to the 
Pakka Adatia for fulfilment of the contract on the due date 
and is not concerned with what the Pakka Adatia does after 
the Pakka Adatia accepts an order for his constituent and the 
Pakka Adatia looks to the constituent likewise for fulfilment 
of the contract on the due date. The learned judge says that 
the Pakka Adatia’s right of indemnity or reimbursement is in 
respect of his obligations to find goods for cash or cash for 
goods or in respect of the differences resulting from the 
transactions and that this right of indemnity or reimburse- 
ment is not, only the right to indemnity to whicit an agent is 
entitled, though the word “ indemnity ’’ is no doubt common- 
ly used in connection with agents, but that the word 
‘indemnity' may also be loosely used as a synonym for 
reimbursement, as for instance, the indemnity or reiinbiu-se- 
ment to which a purchaser is entitled against the loss 

1. Sait Na 864 of 1»32 onnportwl 2. (1905)7Bom.L.U.611a'80Boin.20d. 
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does not deKror |>ood8 
on ifte dte llile ^ wo^'in this sense »,» much 
s^licad^ lO ihe rdkitionship of {nincipal and principal 
as to that trf principal and agent. 

It is undoubtedly true, th^ there is some relationship 
reseniMu^that of buyer and seller between the Pakka Adatia 
mid his constituent, in that, they are treated as principals in 
theh relatton to each other, that a Pakka Adatia is entitled to 
ahlioate the constituent's order to himself without his 
knotiriedge, consent or permission, d. e., to substitute his own 
COfItract in fulfilment of an order from his constituent so as 
to constitute himself as the buyer or the seller in respect 
the said order, to enter into cross contracts with another 
constituent in fulfilment of an order from the first constituent, 
that he is under no obligation to substitute a fresh contract 
to meet the order of his constituent, that having accepted a 
sdling order from a constituent for a particular vaida, he is 
not bound to accept a cross buying order from the same 
constituent, that the constituent, on whose behalf the Pakka 
Adatia acts, is not in the least concerned with the method or 
the manner in which he carries out his orders which is a 
nutter fully and solely within the discretion of the Pakka 
Adatia, that the constituent is not entitled to claim, as of 
right the benefit of any covering contracts entered into 
by the Pakka Adatia who is not obliged to carry out an 
order of his constituent but who is only bound to inform 
the constituent at once of his inability to carry out the order 
so as to enable the constituent to put through his order 
through some other party, that no privity of contract is ever 
established between the constituent and the third party in 
Bombay, with whom the Pakka Adatia enters into contracts 
in pursuance of his constituent’s orders, and the business 
between the constituent and the Pakka Adatia is finished, 
wben the order for sale or purchase is accepted by the Pakka 
Adladiai that the Paklu Adatia guarantees the performance of 
llie contracts, t. becomes personally responsible for the 
thereof not only to his own principal, the 
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constitaeirt, but als6 to the third party in Bombay, and Im 
obbg^iona are to find cash fm' goods or goods for cash or 
to settte*and pay the differences on the due date, even 
tbongh he may not have covered himself in respect of the 
constitaenf s orders, and lastly that the constituent is md 
entitled to call upon the Pakka Adatia to disclose to him the 
name of the third party in Bombay, with whom the Adatia 
may have contracted in pursuance of the constituent's 
orders. 

It may hence be argued that “ once we get rid of the 
notion that the Pakka Adatia is ari agent, then it will be abun- 
dantly clear that much of the discussion which has been 
aroused regarding the sj-stcm is entirely wide of the mark. It 
is quite true that when one person gains the object he has in 
view through the assistance of another, the latter may in loose 
language be called his agent, but it does not follow, that in 
legal language he is an agent or that there is any contract of 
agency between the two" and this argument may he 
supported by the following illustrations; (1) “ If 1 go into a 
shop and ask for a particular article, and the shopkeeper says 
“ he does not sell that article, but that he can get it for me, 
and 1 ask him to do so," it may be said that he is my agent 
for getting the article, but there is no contract of agency, and 
if he produces the article I want, and 1 buy it, he and I are 
buyer and selfer just m the same way as if he had had the 
article in his shop at the beginning. (2) Similarly, if A, living 
up-country wants to buy cotton forward, he cannot do so 
except through the agency of X, who provides him with 
information as to the market rate, but X is not the agent of A,, 
he is the other contracting party.” (3) Again “ In the spring 
1 ask my coal merchant to deliver to me 20 tons of coal for 
the beginning of winter. Through the agency of the coal 
merchant the coal finds its way to my cellar. He arranges 
with a colliery to supply the coal, but 1 buy the coal from 
him, and he sells it to me, and if any questions arise between 
us on the transaction, they will be dealt with under the law 
of sate and not under the law of agency 



tillSe the cees «glit of tec. 1S2 of 

the liMliititl^MihveliActr of 1872, which (fefitietan 

a|^t ‘^s» « ^enM>tt emptc^ed to do any act (or another or to 
rqnesent another in dealing with third persons" and the 
pnndpal *^ as the person for whom the act is done, or who is 
to niMeaeoted." Secondly the illustration of the purclase of 
an article from the 8hop*lceeper is inapplicable in the case 
under discussion, for the shop-keeper would not take all dl||| 
trouUe of getting the article from some other shop, unless and 
tudil he is paid some remuneration for his trouble or unless 
he is a friend or an acquaintance and he does so just to oblige 
him. It is not the case of simple buying and selling the 
article, Imt there is something of agency also involved in the 
tmnsaction. In the illustration of he coal merchant given 
above, it is said in so many words that it is " through the 
agency of the coal merchant tha the coal finds its u'ay to his 
cellar." It is thus difficult to understand how there is a 
contract of sale and purchase and how the illustration goes 
to prove that the contract is not one which comes under the 
law of agency. Again, the contention that " similarly if A, 
living up-country wants to buy cotton forward, he cannot do 
»o except through the agency of X who provides him with 
information as to the market rate, but X is not the agent of 
A, he is the other contracting party,” ts self contradictory*, for 
in one breath, it is said that the transaction is brought about 
through the agency of some one, but still that some one, 
through whose agency the contract is made, is the other 
contracting party. It has already shown above how the 
persona] liability in respect of the contracts entered into by 
the Pideka A(|^ia was taken up by him, though he did not 
altogether gi^ilp his character of an agent in the transactions 
and it is not necessary to repeat the same here. It is sub- 
that the relationship between the constituent and 
JpWkka Adatia is not simply that of buyer and seller, for if 
were taken to be so, it would be simply ignoring and 
luetling at naught the various decisions of the \’arious learned 
Itadl^ of the Bemibay High Court and also of the Allahabad 
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Hii^ Court who have laid it down in unequivocal terms, Hiat 
there is a relationship of agency in the transactions entered 
into by the I^ka Adatia under instructions from his con- 
stituent. 

The relationship between them as pointed out by Sir 
Lawrence jenkins in Bhagtcandas v. Kanji^ is equivocal, some 
of the terms of the contract Jean towards the one relation, 
some to the other and therefore one has to examine such 
• relationship as a whole and its sevetal parts and also in its 
sui rounding circumstances. Beaman J expresses similar 
views in almost identical language.* Kania J also expresses 
a similar view in a very recent case* both being Katchi Adat 
cases. 

1. In the first place, the etymological meaning of the 
word “ adat ” is agency and that of the word “ adatia " is 
agent or he who carries on agency business. If the con- 
tention that the relation between the two is that of buyer 
and seller only were correct it would be simply setting at 
nought the etymological meanings of the two words " adat " 
and “ adatia ". 

2. In the next place the construction of the con- 
stituent's order as an offer is not correct, as the wording of 
the order as a general rule is, in the following terms, viz., 
“ Buy or sell 100 bales of cotton or 100 tons of linseed or a 
certain quantity of any commodity If it were an offer 
from the constituent to the Pakka Adatia, the wording of the 
order would be, not simply ‘ buy or sell ' but ‘ will you buy 
or sell ’ that is in the form of a request and not an order. 
The former form clearly shows that it is an order, the latter 
that it is an offer. The former, being an order, could be 
addressed by the constituent in this manner to the Pakka 
Adatia who is his agent employed for reward; the constitu- 
ent could not have done so if the Pakka Adatia was the 
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It nwy be at^ed that : "This is not a mere matter of 
words ; of course A may order B to sell him goods or A 
may offer to buy goods from B ; and if B accepts and agrees 
to sell the goods, the result is the same." But with all due 
respect an order is indeed something quite different from an 
offer. The Pakka Adatia in his capacity of an agent is bound 
to carry out his principal's order and he would be liable in , 
damages to his principal, the constituent, if he fails to do his 
duty when he could have put through the principal’s order. 

If the relationship were that of mere vendor and purchaser, 
the Pakka Adatia, in his capacity of seller or buyer as the 
case may be, would be perfectly entitled to reject the offer 
of sale or purchase of his constituent or to make a counter 
offer. But this the Pakka Adatia is not entitled to do, as he 
is primarily an agent, though it is of course quite true that 
the Pakka Adatia is not bound to accept a cross buying order 
after having accepted a selling order from a constituent for 
a particular vaida, but this is so by reason of the peculiar 
custom attaching to this system of trans;ictions. 

3. It is admitted on all hands that there are at least two 
incidents of the system viz., that the Pakka Adatia is entitled 
to ask for margin and secondly to commission and brokerage. 
These two incidents go to show that the relationship between 
the two is that of principal and agent, for if it be contended as 
sometimes it is that the transaction between them is complete 
as soon as the order of the constituent is carried out by the 
Pakka Adatia, in other words, the constituent's order or 
rather offer is accepted by the Pakka Adatia, it is difficult to 
understand ho# the Pakka Adatia would be entitled to ask 
for margin, inasmuch as the transaction being complete, the 
fluctuations of the market can have nothing whatever to do 
with the completed transaction. The right of the Pakka 
Adatia to ask for margin having regard to the fluctuations 
of the market after the first order to buy or sell is accepted 
by the Pakka Adatia and before the closing of the contract 
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on or before tbe vaidA tUie a ccmesponding cmkr to 
or buf goes to aJiow that the PaUca Adatia is realty acting 
on behalf of the onnAituent as an agent and it is by virtue 
of this particular system of Pakki Adat that he becomes 
responsible to the constituent personally for the carrying out 
of the order by him. It is this right of the Pakka Adatia to 
call for margin which distinguishes his transactions from 
the ordinary transactions of sale and purchase between the 
constituent and himself and bring them within the category 
of transactions as between principal and agent. To say 
that there is no prohibition against one party to a forward 
contract of sale reser\'ing for himself the right to call for 
margin, and the other party agreeing to pay margin if it is 
called for and that it is all a matter of agreement is really 
begging the question. If A agrees to buy 100 bales of cotton 
from B and B agrees to sell to A J 00 bales forward, that is a 
complete contract between A and B and each would be 
bound to give or take delivery of the goods and pay the price 
respectively in fulfilment of the contract on the due date and 
the fluctuations in the prices of the cotton do n()t and cannot 
affect the contract in the least and no question of the pay- 
ment of margin is ever conceivable in this case as it is a 
pure contract of sale and purchase. The fact, however, that 
the Pakka Adatia is admittedly given by custom the specific 
right to call upon his constituent to pay margin goes to 
establish that the Pakka Adatia is also an agent, though he 
at the same time undertakes personal responsibility for the 
performance of the contract. 

4. Again if the relationship was that of buyer and seller 
pure and simple, it is difficult to understand why the Pakka 
Adatia should be paid and entitled to annas eight or any 
other sum by way of remuneration or reward or commission 
in respect of his contract which even Macleod C. J. who has 
all along held that the relationship is that of vendor and 
purchaser admits is an incident of the Pakki Adat system. 
It is true strong objection may be t^n to the use of the 
word ‘ commission ' and it may be argued that it is the 



irorti *ccitinfiiijitil^| which had ted to a great 
de^ cd ooineccamiy confuMboi^bd thia argument Aay find 
auf^TOft IjpCMn the recent Privy Council decision of Balthazar 
ff *Son V. U. M. Ahmath^ a firm, in which it was held that 
the mere mention of commission in the contract assigned is 
not in any way inconsistent witli the relation being that of 
principal and principal. The Privy council case was, how- 
ever, decided by their Lordships on the peculiar facts of the 
case where all the documentary evidence showed that there 
aos a contract as Iwtwcen pritici{)als and evidence that the 
appellants who claimed to act only its agents was negligible. 
It is submitted that the Privy Council case and the dictum 
just cited have no application to the case of the Pakka Adatia 
and his constituent as it was decided on its own peculiar 
facts. One may venture to ask whether in the ordiiiar 
contract of siile or puichase uhich parties eiitei into, one of 
the parties to the contract is ever entitled to charge anything 
for remuneration at all. The answer it is submitted, must be 
in the negative. It is and can only l>e when there is some 
relationsiiip of pnncijiul and agent, that the question of pay- 
ment of the commission or lemuiieralion, wiialever name 
may be given to it, cun ever arise. Tlie commission is paid 
to the Pakka Adatia for the services winch he rendeis to lus 
constituent. U may be argued that theic is no prohibition 
against the price in a contiact of sale being li.xed at some- 
thing higher tlian the maikct pi ice. it is submitted that 
this argument is again nut quite accurate. In an ordinary 
contract of sale and purchase tlic price is fixed and it is 
difficult to understand how the seller would be entitled to 
add something to the market price and what that something 
can lie. Supposing a person wants to buy 100 bales of 
cotton forwaid for a certain vaida. If he buys the same 
direct from the seller, tlie seller quotes his price and the 
bargain is concluded on acceptance thereof by the buyer 
and the seller is bound to deliver the goods at the 
price fixed and it is difficult to understand how he can 
L (19i7)5 tteng. IP.O. 



VMKMA MUaUk AHD HB CONSTlTUSltT. 9? 

«A 

add an 3 fUdQg to the omtract price, and the same reasoning 
af^^ies whethtf the contiact is for ready goods or a forward 
contract for delivery of the goods at a later date and whether 
the buyer and the seller are at the same place or at different 
places. Of course in the lattet case viz. when they are at 
different places it may be a matter of contract between the 
buyer and the seller as to who should bear the cost of 
carriage but the seller would never be entitled to add any 
amount by way of commission or brokerage as the Pakka 
^datia IS by custom admittedly entitled to do. But if a 
broker is asked to purchase the said bales for him, the broker 
will purchase the same at the curieiit inaiket price and quote 
the price after adding to it his coininission or brokerage or 
according to the practice of the Bombay cotton market 
deduct his commission or brokerage at the time of the sub- 
miiiston of his accounts. It is only an agent who is entitled 
to charge commission and brokeiagc and the Pakka Adatia 
being prinurily and essentially an agent is entitled by the 
custom to do so. 

« 5. Again it lias l)een held that the Pakka Adatia is 

entitled by custom to debit the cuasliluent with certain 
chaiges and that he is also entitled to ceilaiii ciedits tioiu 
lum, as the following obseivatioiis ol Mi. Justice Li.itty wlio 
was also a paily to the decision ot the Appeal Couit in 
Ji/iaguaiiJas v. Kanji^ with Sir Lav\ience JenKms in the case 
of Kedarinal v. Surajinal^ clcail> establish. 1 lie learned 
Judge in discussing the evidence as to the custom as to the 
place of payment obseued at pp. 909-910 ol the leport ; — 
"The result of the evidence seems to lx;... that tne con- 
stituent ahvays has to beai the loss oi take the heiieht ol 
exchange; and that the adatia's liability for inteiest ceases 
with the despatch of the Hundi. ...The result is the 
parties did not agree to terms which could give this Court 
jurisdiction under clause 12 of the Letters Patent. 1 think 
the same lesult is attained if regard be had to the customary 

1. (190S1 7 Bom. L. B. = 2. ( 1907 ) > Bom. U &. 903, 909-910. 
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for the cost of remit- 
tuioSRi!uw$mr^lteedjm’ii4pb<lity for interest. W^sUier 
sent hy fftanStor hy reilway, the constituent and not die 
adatia imist pay the charges." The observations of Chanda- 
varfcar and Batchelor Jj. on the question of these charges on 
appeal* which have already been cited before are to the same 
^isct. ...Again Macleod J. said in Chhogmal v. Jaynarayan* 
^‘There is an additional incident to the contract that the 
Pakka Adatia is entitled to charge commission and brokerage 
in addition to the price.*' If the Pakka Adatia is entitled to 
all these charges by custom, it could only be if the relation- 
ship between him and his constituent was that of principal 
and agent, as in an ordinary contract of sale and purchase 
between two parties, the question, as to who should bear all 
these charges would be a matter of contract between them, 
while the Pakka Adatia is admittedly entitled by custom 
to all these charges as a matter of right. In other words, 
the Pakka Adatia is also an agent by virtue of the fact that 
these matters are regulated by custom and not by contract. 
This argument may be branded as the strangest argument of 
all and it has been contended " that there can be no possible 
reason why certain terms in a course of dealing in sales and 
purchases between two parties, such as, for instance, cost of 
carriage, remittance of moneys by hundi or rail, cessation of 
interest from the date of the despatch of the hundi cannot be 
fixed by custom.” This is simply begging the question. The 
question under consideration is as to what is the relationship 
between the constituent and his Pakka Adatia. It is proved 
by evidence accepted by the Couii of Appeal* beyond ques- 
tion that these matters are regulated by custom and not by 
contract. Jt is no argument therefore to say that there can 
be no possible reason why these matters cannot be regulated 
by custom.,; ^The fact is that they are regulated admittedly by 
custom atMj* not by contract and they are incidents of the 
Paldd Adat system of transactions in which the Pakka Adatia 

10 Bom. t. K. 1230>SS 2. (1013) 15 Bom. U R. 750. 750. 
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i$ Kigardbd also as an agent erf hts constituent, thotigh tor 
reasems already stated before he is considered as principal 
also; at the same time certain rights and privileges were givtm 
by custom to the Pakka Adatia and he was also subjected to 
certain duties and liabilities, as has already been seen before. 

6. Again the fact that the relationship between the 
Pakka Adatia and his constituent is that of principal and agent 
is shown by the fact that the Pakka Adatia guarantees that 
jthe price, at which he carries out the constituent’s buying or 
selling order, is the current price on the day on which such 
an order is carried out. And in this connection the observa* 
tions of Mr. justice Batty in Kedarmal v. Surajinal^ are very 
pertinent. His Lordship says : “I think the liability he under- 
takes can hardly be classed with that of ordinary buyer and 
seller, bound to find out his creditor at his place of business. 
He undertakes to find a customer, himself or another at the 
current price for his constituent and guarantees payment to 
the constituent of the profits if any.” Now if the relation- 
ship between the two was that of buyer and seller, the Pakka 
Adatia would not be responsible for the current price, nor 
would he guarantee the payment of the profits if any to the 
constituent, for the reason that the buyer or seller is entitled 
to buy or sell his goods from and to the constituent at such 
prices as he wishes in complete disregard of the current 
market prices and the constituent would not in such a case 
be entitled to recover anything from the Pakka Adatia even 
on the ground of fraud, as the PakLi Adatia would not 
guarantee the current price, provided it was a simple case of 
sale or purchase from and to the constituent by or to him. 
In his capacity, however, as an agent, a l^akka Adatia would 
be liable for fraud, provided he buys or sells at a higher or 
lower rate than the current prices prevalent in the market. 
If the relationship were that of buyer and seller, there would 
be no question of fraud at all. The Pakka Adatia would 
perfectly be entitled to buy from the constituent or sell to 
him any commodity in which the constituent desires to deal 
l. <1M7) 9 Bom. U B. m, 911. 



tm PAIKI JmeiT SVStlEM. 


w 

at Midi pnkm as he p}eaa^,.in cornice disregard of< the 
euiMit (Knees preVakai in tM market, nor would there be 
any qoadlon of (^yment of the profits hereaft^, as the 
transaction betawen them is complete. 

It may be argued that where one party seeks to buy 
and sell in a distant market there is nothing to prevent him 
contracting with the other party who is in the market that 
the prices he quotes ate the current prices. The short 
answer to this argument is— -that the other party will simply 
refuse to hind himself by any such stipulation or contract ; if 
he is a seller he will say: "This is my price for the com- 
modity, buy it if you please, otherwise don't, I am not going 
to contract that tny prices .ire the current market prices for 
I want In Sell my things at my puces and 1 am not concerned 
with the current maiket puces" and similarly if the other 
party i-s a buyer " he will Himply say I will buy the thing at 
a particular latc ; tt may oi may not be the current market 
rate ; «f it is, so far so good ; if it is not, it does not matter in 
the least and I do not care. " It is therefore clear that 
unless the other party is an .igent he will never agree to 
guarantee that the prices that he is quoting are the current 
prices and tlie fact, that the Pakk.i Adatm is bound by the 
custom to guarantee tliat he buys or sells in accordance with 
his constituent’s order at the price ciwient on the date the 
order is earned out, goes to establish that lie is primarily 
and essentially an agent and that he does >0 as agent. 

7. Again the Pakka Adati.i’s liability does not go to the 
extent of making him liable to the principal wheie there are 
or can lie no profits by itM^on of stringency in the market 
or for any other reason for the matter of that ( except his 
own negligence or fraud ) as was held by the High Court of 
Allahabad in Champaratu \. TuUhiram^ and this could only 
be so if the relationship that of principal and agent. 

8 . Again a P.ikka Adatia, if he deliberately refuses or 
neglects to buy or sell according to his constituent’s instruc- 
tions though he could have carried out the constituent’s 

1.119271 26 AU. L. J. 61, 62. 
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he WDttkt be lial^ not mily fcx- the pedwttaaam d 
the eontrad* as held in Pamustmaridas v. RagMmrdhm*^ 
by Sdia^Ial C. } and Walko* ] but he would also be Uibte 
in damages to the constituent. No question of dami^|«t 
on this ground could arise as between a buyer and a seller. 
The passage from the judgment of Batty J in KalarnuU v. 
Surajmal* also points to this conclusion though it does not 
sufficiently bring it out. 

9. A constituent is entitled as a matter of right to file 
against his Pakka Adatia a suit for account of the agency 
transactions. Ordinarily a suit for account does not lie 
between a seller and a buyer or vice versa. 

Reasons 8 and 9 were suggested by Mr. Karsondas j. 
Gandhi solicitor and it is respectfully submitted that the 
same are correct. 

Thus the relationship between the Pakka Adatia and his 
constituent is not a pure and simple relationship of agency or 
sale. It is a mixture, if one may use that expression, of the 
two and as Sir Lawrence Jenkins pointed out in Bhagwandas 
V. Kanji* it is not possible to bring it within one of the two 
categories of either sale or agency. In other words, he is a 
hybrid creature, occupying an intermediate position between 
a commission and a del credere agent, in certain respects 
something more than both, a legal anomaly, his position in 
law being extremely difficult to define with precision. 

This discussion on the relationship of the constituent 
and the Pakka Adatia may be closed with one more respect- 
ful submission that the view taken by the late Sir Lawrence 
Jenkins in Bhagwandas v. Kanji* a view followed by 
Blackwell J in Raingopal v. Ramsarup* , to the effect, that it 
is that of principal and agent upto a certain point, that 
is “ upto the point of ascertaining the price at which the 
order was to be completed " is not quite accurate, for the 
reasor* that the Pakka Adatia is entitled to ask for margin 

1. (im) 32 Punj. L. R. m 203. 

2. (1007) 9 Bom. U B. 003, 011. 4. OoU No. 804 of 1033 onnpoftoO 

3. (1908) 7 Bom. L. U. 01ln30 Bom. Jodgmost doted 23-1-1033. 
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even after t}w t>een 

ttioertaiiied luid Jut xighi td iak for margin is, as has been 
shown <me of the most important incidents which 
goes to diow that the relationship is that of principal and 
agent. Another reason why it is not correct to say that the 
i^dcka Adatia is an agent only upto a certain point is that 
the constituent is also entitled to file a suit against his Pakka 
Adatia for an account of the dealings and transactions 
which have been carried on between them. It is respectfully, 
submitted that instead of saying that the relationship is 
that of principal and agent up to a certain point, it would 
more correct to say that the relationship is that of principal 
and agent for particular purposes irrespective of the fact at 
what point of time during the whole transaction such 
purposes may arise. 

Before proceeding further, it may be pointed out here 
that it has been held that the transactions in shares in the 
Bombay Share Market l-)etween share-brokers and their 
constituents are not entered into between them on the Pakki 
Adat terms as defined in Bhafiwandas v. Kanji^ referred to 
above, so that the relationship between share-brokers and the 
constituents is that of principal and agent, and the broker 
is bound to sell the shares in the market at the proper rate 
and cannot buy for his constituents his own shares nor. sell 
to him the shares of h is constituents. Per Kanga j., in Fazal 
D, Altana v. Mangaldas M. Pakvasa. * 


t (liN) T ftHB, Ii.fl. «11«90 Bon. 2. (1921) 23 Bom. L. B. llti. llftl- 

m 11S2. 
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CHAPTER rv. 

TflS PAKKA ADA91A AND H18 RIGHT TO CALL POR KARGIN. 

The qiH»tion whether the Pakka Adatia is entitled as a 
matter of right, to call for margin if the rise or fall in the 
market justifies a demand for margin came up for decision 
first before Madgavkar j. in Dev%hi Harpal v. Bhikamchand 
Ramchand,^ The facts of the case were very simple. The 
'plaintiff acting as Pakka Adatia for the defendant and trading 
at jhansi in the United Proxnnces, entered into a forward 
transaction for the purchase of JOO bales of Broach cotton 
for April-May delivery at Rs. 533/- per candy. The rates 
began to go down and on November 14, 1921, the plaintiff 
wired through his solicitors to the defendant asking for 
margin and on the defendant's failure to pay margin, 
the plaintiff closed the transaction which resulted in a loss 
for which the plaintiff sued. The learned judge Madgavkar 
J held on the facts of the case that the plaintiff was not 
entitled to close the transaction by reason of the defendant's 
failure to pay margin as demanded. On appeal* it was held 
by Marten C. J. and Blackwell j. that according to the 
custom prevailing in Bombay, the Pakka Adatia is entitled to 
call for margin if the rise or fall in the market justifies a 
demand for the margin, but the onus lies on the Pakka 
Adatia to establish that circumstances have arisen which 
justified the exercise of his powers. Delivering the judg- 
ment of the Court Marten C. j. in this connection said : 
** The main point in this case is whether the plaintiff’s 
firm of Khemchand Keshavlal were entitled, in the events 
which happened to call for margin from their constituents 
the first defendants and to close the contract in default of 
that margin being provided. The learned Judge found that 
the plaintiffs firm acted as Pakka Adatias in this transaction, 
and we see no reason to disturb his finding on that point. 
That being so, it is admitted that, in accordance with the 

1. SiOt N«. S78S of 1»22 O. C. J. 2. (1926) 99 Bom. L. R. 147. 14S. 149. 
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ia the Fakla Adatias would he 

eidilleii td cult lor the rite or fall in the irarlEet 

Ji»tified a demand lor naigin. 71>e defendants have set ^ 
a Qwdlal agreement not to chai^ margin, but, in my opinion 
thm j^ieement is not made out. In this connection it is 
naaderial to observe that this ^cial agreement is nowhere 
alleged in the correspondence before suit, nor is it expressly 
pleaded. And the defendants evidence that the moneys 
wme to be paid “ at the end of the time, ” vix. the vaida,, 
even if believed, would not necessarily negative the right of 
the t’aldca Adatia to call for margin. For that expression 
might merely indicate what would be the normal course of 
business, \'iz., payment at the vaida. 

But although in my judgment the Arm had the right, 
under proper circumstances, to call fur margin, the onus 
clearly lies on them to establish that circumstances arose 
which justihed the exercise of their powers. The decision 
in Divanchand v. Weld & Co. ‘ shows that even where the 
contract purports to give an agent an absolute discretion as 
to calling for margin, it is yet incumbent on him to show 
that circumstances exist for the reasonable exercise of that 
discretion." 

It will be seen that in this case no custom as to the 
right of the Pakka Adatia to call for margin was either 
pleaded or even sought or attempted to be proved before the 
ta>wer Court. It seems that the custom was simply admitted 
by the parties to the suit to exist before the Court of Appeal. 
Undoubtedly it is a -very unsatisfactory way of proving a 
custom. 1 1 is also certainly anomalous to admit the existence 
of custom without any evidence in support of its proofs 
because the mere admission of its existence is something 
quite different from establishing the same by evidence in 
support and, proof thereof. Again it is anomalous to limit 
it by reference to the decision of the Privy Council in 
tHmmckand v. Weld h Co.^ to the effect that even where the 
ccMitnict puipouts to give an agent absolute discretion as to 
1. 28 Bob. L. B. 1M8 B. a 
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cal^im lor naittii^. it b stitt iooimbent on him to ^ow ^ 
drcnmsluioes most for tlie reasonable exercise of that <!^ 
oreUon. 

However that may be there is no doubt that the custom 
b very well-known and now established by later decisiom 
which will be presently referred to and which leave no romn 
for doubt whatever on the point. 

The next case in which it was held that a Pakka Adatia 
is entitled to demand margin from his constituent is the case 
of Sakarbkai Hukamchand v. Ramniklal Keshavlal*^ decided 
by Rangnekar J in which the learned Judge held that a 
Pakka Adatia was entitled to demand margin money from his 
constituent before he enters into any transaction, whether 
an independent transaction or a transaction by way of a 
covering transaction and the same view was taken by the 
High Court of Allahabad* where it was held by the learned 
judges that according to the mercantile usage prevalent in 
Ghaziabad a Pakka Adatia was entitled to call for margin 
money, if the rise or fall in the market justifies such a demand, 
and, in the event of the demand not being met, lu* is entitled 
to close the contract and to sue his constituent for recovery of 
the loss suffered by them by reason of such default. The 
learned judges observed at p. 478 of the report : " If the 
learned judge intended to lay down that a custom that entitles 
a Pakka Adatia commission agent — who qua the persons 
entering into contracts through him for the purchase and 
sale of grain or other commodity is himself in the position 
of a principal — to protect himself from loss by closing the 
transaction after giving to the seller or buyer reasonable notice 
of his intention to do so, is immoral and unreasonable, we, 
with great respect, are unable to agree with that decision. 

We are unable to discover any justification for the view 
that in the case of transactions entered into on the Pakki 
Adat system a custom or usage that entitles the commission 
agent to protect himself from loss in the event of the failure 

L <mi) 94 Boro. L. B. 709. Battumal A. I. R. (1939) Afi. 

2. MeghraJ Jtoarmal v. Anuptingk 1004 = (1939) AU. L. J. 479. 
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tfttk oontiadiflig par^^to him again^i the Icne is 
either vitrewcmat^ or tnttndiw. Tliere is direct contractual 
rehitionsinp bet w een the Pakka Adatia and the purchasta- 
arid the seller and he, as principal, is liable to both tor the 
performance of the contract. The failure of a purchaser 
who has entered into a forward contract for the purchase of 
some commodity through a Pakka Adatia to take delivery on 
due date does not exonerate the adatia from the liability to take 
<h^ivery from the seller m pursuance of the forward contract. 
It follows that a Pakka Adatia is himself vitally interested in 
the performance of the contract that has been entered into 
through him and a custom that provides means to insure 
the adatia against prospective loss cannot be characterised 
as unreasonable or unmoral. On the contrary such a custom 
is calculated to check reckless speculation and to promote 
fair dealing and the transatiion of business on honest lines 
and as such, is reasonable and salutary.” 
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CHAPTER V. 

PAKKA AOATIAxNO PB(»1T8-WHETHER UABLK. 

tN a Allahabad case, via. Champa Ram v. Tukhi Ram Jailal* 
both the plaintiffs and defendants were Pakka Adatias carrying 
on business at Shahjanpur and Cawnpur respectively and the 
plaintiffs employed the defendants as their Pakka Adatias 
,to purchase certain bags of cotton seed for them. The 
defendants made the purchase and under orders from the 
plaintiffs sold the goods to certain parties. The plaintiffs 
brought this suit for profits alleged to have accrued due to 
them and for interest thereon. It v^as found as a fact that 
no profits accrued in this transaction because no goods 
passed through the hands of the defenchints to the customers. 
It was also found that no moneys passed into the hands of the 
defendants from the plaintiffs for which the defendants were 
accountable. It w’as held dismissing the plaintiffs’ suit that 
the defendants were not liable on the ground that the liability 
of the Psikka Adatia does not go to the extent of making him 
responsible to the principal where there can be no profit by 
reason of any stringency in the market. 


1. (1»27) 2« A. L. J. 81. 
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THt l»iatXA AOATIA-AVOUNT CLAIltSl>»lKTBBB8T» 
WHETHER ENTITLED. 

The answer to the question whether the Pakka Adatia is 
etRitlad to interest on the amount claimed by him depends 
upon the question, whether the claim made is a claim ior 
damages or whetlier it is a claim for money paid by an agent 
on account of his principal. It is certainly a claim for' 
cbuna^ as a Pakka Adatia can, as we have seen, at vrill 
become a principal to enforce any contract which has been 
entrusted to him as agent by his original principal against 
that principal... When, therefore a Pakka Adatia sues relying 
upon his character not as agent but as principal and thereby 
defiberatefy protects fnmseff* against inquiries which ordina- 
j rily are made about the amounts he has actually expended 
as agent on behalf of his principal, the claim differs in no 
re^ct from that upon an ordinary contract between two 
principals. It cannot be said that the damages claimed are 
liquidated damages because by the assertion of his privileged 
character as Pakka Adatia the Court cannot go behind the 
rate fixed by the original contract and the rate prevailing at 
the date of the breach. Viewed in any light, therefore, it 
ceases to be arguable that a Pakka Adatia suing in the 
character of a principal can demand interest upon the 
amount which is thus claimed as oixlinary damages for 
breach of contract. Cf. per Beaman J in Hukamchami 
Sarupchand v. Abraham K. J, Abraham.^ 

In the first edition of this work, it was suggested by 
mistake that the Pakka Adatia is entitled to interest. As a 
matter of fact froni the decision of the learned Judge, it 
would appe^^^ l! he is not entitled to interest in such cases 
m the c htf ^^ade is a claim for damages and it is ordinary 
law thiPm interest is ever claimable or payable on damages. 


t»lS)B21 BQm.L.R.m 
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CHAPTER VII. 

TERH IN A CONTRACT RETWKEN CONSnTIJKNT AND 
TjOKA ADATU-DBCISION of D19PVT|» in 
PARTICULAR COURTS- JURISDICTION. 

The question whether a term in a contract betvpeeu a.Pakka 
Adatia and his constituent giving jurisdiction only to a particu- 
lar court in case of any disputes arising between them came 
up for decision in the case of Tit^kram Chaudhuri v. Kodumal 
Jethanand' where the plaintiff Pakka Adatia was carrying 
on business in Bombay and the defendant constituent was 
carrying on business at Ludhiana. The plaintiffs had their 
agent at Ludhiana. The defendant placed orders with the 
plaintiff at Bombay through the plaintiff’s agent at Ludhiana 
/oiT the saie pwcha.>itr jswJieraJ Each 

of the contracts was in writing and contained a clause to 
the effect " that no suits in regard to any matter arising out of 
this transaction shall be instituted in any Court save the High 
Court of Judicature at Bombay or the Court of Small Causes 
at Bombay." On May 13, 1925, the defendant filed a suit 
against the plaintiffs in the Ludhiana Court for an account 
of the dealings between the parties. On May 20, 1925, the 
plaintiff filed a suit against the defendant in the High Court 
of Bombay for the same relief. The defendant then took out 
a notice of motion for an order for stay of the Bombay suit 
until the disposal of the Ludhiana suit. The motion was 
beard by Rangnekar j and his lordship held that the clause 
in the contracts about the courts in which siuts should be 
filed was not relevant to the motion. The Coiirt of Appeal 
consisting of Marten C. j. and Blackwell J decided that the 
term in the said contract was a binding contract between the 
constituent and the Pakka Adatia because the intention and 
object of the insertion of that clause was to s^ve the Pakka 
Adatia the necessity of being obliged to go to some up- 
countiy court with all his books of account and that Sec. 10 
L (1928) so Boo. L. B. 54& 
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of ttie Civit Firooedm Codtt 1908 ivhtch eaabies poiiks wbo 
luiiw filed e^dbr suit in ow court oi conqxtoit jurisdiction, 
vix, tlie Lodhiat» Court to have a stay of a suit later in date 
in another court, viz. the Bombay High Court cannot {uevent 
the latter court from enforcing contractual rights as between 
two parties to a contract for the reason that the plaintiff's 
Bombay action being in pursuance of the contract, the 
di^endant's Ludhiana suit vi'as directly in breach of the 
contract and the court could not aid the defendant in breach 
of his own contract. 



Tmm m'tfaimatm mmsmmim* 'Sik 

Hie deoi^ii of TikhwH CkatidkwH v. KodmtuU Jt&a^ 
mnd*^ rt^etred to in tlm was followed by AddistMA | 

of the LahOTe High Court in the case of Kodumal JetkatMmd 
V. Titakram* which was a suit between the same parties 
pending in the Ludhiana Court. The learned judge 
ordered the suit Bled by the plaintiff in the Ludhiana Court 
to be stayed pending the decision of the suit at Bombay, 
holding that the suit could not only be stayed under the 
provisions of S. 10 of (he Civil Procedure Code, but also 
under the inherent powers of the High Court and under the 
powers of general supervision and superintendence vtisted in 
it ; the learned judge also held that a suit in a particular 
court could be stayed j^ending the decision of another suit 
m a different court, for to allow the funner suit to proceed 
in the face of an injunction issued by the latter court for 
staying the proceedings of the former, pending the decision 
*of the latter, would amount to an abuse of the court as the 
injunction issued by the latter would lie rendered ineffective. 

The principle laid down by the Court of Appeal in 
Tilakram's case was extended in a recent Bombay case, viz., 
Baldeosahat Surajituil & Co. v. Sh(jmUi.\ Gopichand & atir* 
where a notice of motion was taken out by the plaintiffs to 
restrain the defendants pending the hearing and final 
disposal of the Bomb.iy suit from proceeding with the suit 
filed by the second defendant against the plaintiffs and the 
first defendants in the Sub-Judge’s Court at Dera Ismail 
Khan in Sindh. In this suit the plaintiffs acted in Bombay 
as the Pakka Adatias of the first defendants who resided at 
Dera Ismail Khan and they filed this suit claiming from the 
first defendants a sum of Rs. 4,465 as being due in respect of 
dealings between the parties. Before the dealings com- 
menced the plaintiffs had sent to the first defendants the 
terms on w'hich the business was to be done and one of 
those terms provided that if there w’as any dispute between 
' the parties, it should be decided only by the Small Causes 

t. iU28) SO Bon. L. R. 546. 3. 8uU No. 655 of 1937 Jodgmont of 

2. A- 1- R (1929) Lofa. 12. Eogineor J. dated 2<ib Uuj 1937. 
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, Ootmi or the High Coeet d^^mbay. Hie contracts signed 
by ilm first defendants in rapect of the transactions entered 
into by the plaintiffs as their Pakka Adatias also cc»itaiped 
similar terms. 

Aftcar the first defendants received a notice from the 
plaintiffs demanding the amount due to them, the first 
defendants assigned to the second defendant in consideration 
of a sum of Rs. 1,000 “all their rights to the rendition of 
account and the realization of the amount that may be found 
due by the plaintiffs to the fii-sl defendants. " On the very 
next day after the assignment, the second defendant filed a 
suit at Dera Ismail Khan against the plaintiffs and the first 
defendants for rendition of accounts from the plaintiffs and 
for a decree against them for the amount that might be found 
due on taking such accounts. The plaintiffs, therefore, 
sought by this motion to restrain (he defendants from pro- 
ceeding with that suit. 

The motion came on for hearing before Engineer J 
who held following the decision in Tilakram’s case that the 
Court had jurisdiction to restrain the defendants from 
proceeding with the suit at Dera Ismail Khan and issued an 
injunction against them accordingly. His Lordship held that 
the second defendant as the assignee of the first defendants 
would not be in a Iwtter position as regards the right to file 
a suit in any court other than a court in Bombay and that 
the particular terra in the contract as to the filing of the 
suit in Bombay was equally enforceable against him. His 
Lordship brushed aside the contention of the defendants that 
the court had no jurisdiction to grant an injunction against 
the defendants on the ground that they did not reside within 
the jurisdiction of the High Court unless they submitted 
to the jurisdiction of the High Court. 

The ground upon which his Lordship based his decision 
was that it was just and equitable that the defendants should 
be restrained from proceeding with the suit at Dera Ismail 
Khan, for his Lordship thought that otherwise it would be 
a great hards himaf the plaintiffs were draped in breach of 
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the contract limiting the jurisdiction to the Bombay Courto 
to a distance of 1,500 miles to dispute the claim of the 
secmrd defendant at Dera Ismail Khan. It will be seen 
that this was the very ground given by the Court of Appeal 
in Tilakram's case.^ It is also to be noted that inTilakram's 
case* as wrell as in this case, the Bombay Court had jurisdic- 
tion to try the suit. Attempts were made as usual in both 
the cases to steal a march over the Pakka Adatia by filing 
^suits in the Ludhiana and Dera Ismail Khan Courts by 
the defendants with a view to harass the plaintiffs in direct 
breach of the agreements and the defendants were rightly 
restrained in both the cases from proceeding with the suits 
filed by them in up-country courts, viz., the Courts of 
Ludhiana and Dei a Ismail Khan. The point to be noted is 
that in both these cases the Homb.ay Court had jurisdiction 
to try the suits also. The decision in Tilakram’s ca.se* was 
also cited with approval in another Bombay case, viz,, Mari- 
fima Itiiliana Steawsiup Co. v. Htirjor Frumrozc.* Their 
Lordships pointed out in theii judgment that this clause had 
now become by no means an uncommon one in transactions 
between commission agents and their constituents but added 
that each case must be determined by the wording of the 
particular clause in the contract. It would thus appear that 
so far as the Bombay High Court is concerned it would 
certainly enforce terms in contracts like those found in the 
cases of Tilakram v. Kodumal Jclhanatul' and Baldeosahat v, 
Shauidas.* It appears, however, that the law on the subject 
is not quite free from doubt especially having regard to a 
decision of the Privy Council and to certain other decisions of 
the High Court of Lahore and the Court of the Judicial Com- 
missioner of Kagpur where such questions have cropped up. 

The first case on the question under discussion is the case 
of Kidri Prasad Chedi Lai v. K. R. Khosala*. In this case it 
was contended that by reason of a certain clause in the agree- 
ment between the plaintiff ( a barrister ) and the defendants, 

1. (19^ 30 Bom. L. B. M6. Eogiooer J dated 24th Majr 

2. (1929)54Bo«.278»32Bom.L.B.43. 1937. 

3. Suit Ho. 655 of 1937 jad«mont of 4. A. 1. B. (1923) Uh. 425 (^. 
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( tMwkers |y|d ) jurisdiction to try all dispotrs 

betsveen the {Kuties sittMi gtilh to the Ferozepur Courts alone 
to the excIostoQ of all other courts and that therefore the suit 
was not competent. It was held by the Court consisting of 
^adilal C. j and Zafar Ali j overruling this contention that 
litigants could by agreement f«/rr sr divest a court of its 
inherent jurisdiction over the subject matter of a suit no 
more than they could confer jurisdiction on it by consent 
where it had none and that therefore the jurisdiction of the^ 
court could not be ousted by the agreement l>etween the 
parties. A similar opinion was expressed by their I^jrdships 
of the Privy Council in the case of Sevak Jcranchod Bhoflilal 
V. The Diikore Temple Commtitee'^ where Sir John Edge 
delivering the judgment of the Board said that "parties 
could not by acquiescence or consent confer upon a court a 
jurvsdicUcm which it had not got." The dictum of the learned 
Judges in Kidri Prasad's case” just cited was followed by 
jailal j in Jagan Nath Amar With v. Jitirma Oil Co. Lid.'' 
where in the contract of sub-agency it was agreed that all 
accounts were to be rendered and moneys paid at Kanichi 
where the agent carried on his business and not at Amritsar 
where the business of the sub-agency was to be carried on 
and that all disputes, claims or causes of action were to be 
settled at Karachi and it was held that the special provision 
in the agreement was intended to confer jurisdiction on the 
Karachi courts to adjudicate upon disputes if any between 
the parties and that it was not intended to and could not 
have the effect of divesting the civil courts in Amritsar of 
their jurisdiction to entertain suits arising out of the sub- 
agency which were otherwise cognizable by them, as a part 
of the cause of action in this case arose in Amritsar where 
the business of the sub-agency w'as to be carried on. 

It may be noted here though the decision of the Bombay 
High Coiirt in Tilakram's case* was given in 1928, it was not 

1. i! l. R. (1925) P. C. 155 = 27 Bom. 3. A. L R. (1929) Lah. 505. 
k U. 872. 4 . (1928) 30 Bom. L. R- 545 . 

A. 1. K. (1923) L«)t. 425 (2). 
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rt^erred to in the case before jailal J whose decisioa was 
given in May 1929. 

Ti]akram‘s case' was also referred to by Currie } in a 
recent Lahore case, viz., Mukandilal Mutnhilal v. Nitr Blahi 
Abdul Alt*, but the decision of the Court that it had jurisdic> 
tion to try the suit was based upon the fact that a part Of 
the cause of action had arisen at Delhi by reason of the fact 
that goods were made over to the Railway Company at Delhi 
for consignment. No decision was given by the Court on 
the question of the condition in the agreement between the 
parties found in the order form to the effect tliat all claims 
were to be decided at Delhi. It would seem as if the court 
approved of the dictum of the Ciuirt of Appeal in Jufian 
Nath A mar Nath v. liurmalt Oil Ce. LItl.* The learned judge, 
however, distinguished the case of Jcranchod v. The Dakoic 
Temple Committee* before the Privy Council on the ground 
that it was a case in which the parties sought to have the 
matter decided by a court which had no jurisdiction. 

The last case on the subject is tin* case of The Xationai 
Petroleum Co. v. F. .V. liehcllo'' where Tilakram’s case' in 
the Bombay High Court was distinguished. The facts and 
the decision of the case are both interesting and important. 
In this case the defendant company employed the plaintiff 
a.s their sub-agent for the sale of their oil at B. & T. The 
plaintiff accordingly made arrangements for the sale of oil 
at B and other places and incurred expenditure on that 
account. The defendant company, however, withdrew some 
of the places including B & T from the scope af the agency 
with the result that the plaintiff was forcetl to give it up. 
He therefore filed a suit in the court at B to recover damages 
and a part of the security deposited by him with the 
defendant company. One of terms of the agency agreement 
was as follows: — ‘It is hereby declared that this contract 
has been made at Bombay and all accounts are to be 

1. <1928) 30 Bom. L. R. 3ifi. 4. A. I. li. (1925) I’. C. 155 = 27 Bom. 

2. A. 1. K. (1934) Lah. 44. L. U. 872. 

3. A. I. K. (1929) Ub 605 6. A. L B. (1935) Nag. 48. 
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mideeedf c^inbiecl and settled and returns made and all 
disputes and causes of s^toll^are to be settled in Bombay.* 
It will be seen that this clauK is exactly similar to the one 
found in the case of Jagannaih Amcrnath v. Burma Oil Co. 
Ltd,*" which was followed in this case. It was contended on 
behalf of the defendant Company that by virtue of the said 
clause in the agreement the plaintiff was precluded from 
instituting his suit at any place except Bombay. The Lower 
Court held that notwithstanding the aforesaid stipulation in 
the agreement it had jurisdiction to try the suit and that the 
plaintiff could not lx; compelled to seek his remedy elsewhere. 
The defendant Company applied in revision and urged that 
the plaintiff was bound by his own .igreement to bring his 
suit in any court of competent jurisdiction at Bombay and 
that he shoukl therefoic bo directed to institute his suit at 
Bombay ; but this cuntciilion was overruled and it was held 
that by a private agreement, the parties could not divest the 
court of its jurisdiction to try a dispute arising out of the 
agreement, because it would lx* against public policy if the 
parties by private agreement could oust the jurisdiction of 
the courts. The court did not follow Tilakram’s case* on the 
ground that no objection was raised as to the validity of the 
agreement on which the decision of the Bombay High Court 
was given .and consequently there was no considered decision 
given by the court, and tibserved that, “ The jurisdiction of 
any court is conferred by statute and it can only be taken 
away by statute. The parties can by mutual consent no 
more take away the jurisdiction vested by law in any court 
than they can confer it when it is not so vested by law.” 

It must be noted that all the Lahore cases and the 
Nagpur case just cited were cases of ordinary agency beween 
principal and agent. They were not Pakki Adat cases, but 
it would appear that the principles laid down in these cases 
so far as the term in the contract restricting the jurisdiction 
of the courts is concerned would certainly be applicable 
to Pakki Adat cases also, because after all, the relationship 
A. 1. R. (1929) Uh. 90S. 2. (1928) 30 Bom. L. B. 546. 
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tietween the coi^ituent uid the Pakka Adatta k also that of 
agency as shown in Chapter III. 

It is submitted, however, that the Bombay decisions are 
right and the Lahore and Nagpur decisions are wrong. 
Constituents of commission agents or Pakka Adatias generally 
reside or carry on business up-country. They take away the 
profits as soon as they accrue. The losses they generally do 
not pay, but the commission agent or I’akka Adatia who is 
^ well known in the Bombay market has to pay the losses 
incurred by the constituents in the Bombay market whether 
the constituents pay the same or not. When the commission 
agent or Pakka Adatia seeks to recover the losses from his 
constituent, he generally forestalls him by immediately filing 
a suit at the place at which he resides or cariies on business 
prior to any suit the commission agent or Pakka Adatia may 
tile .against him in Bombay, so as to delay payment of the 
Pakka Adatia’s claim and harass him as much and as long 
as possible. The devices by which they manage to do this 
are innumerable. In tlic latest Bombay case before Engineer 
j the constituent had hit upon a new device by assigning 
over his right to rendition of accounts etc., to a third party 
who filed the suit against the P.ikk.i Adatia the very ne.xt day 
after the assignment. Under the cii cunistanci-s a term in 
the contract restricting the rights of the parlies to file suits 
in a particular court only viz., generally the court at the 
place at which the commission agent or Pakka Adatia resides 
or carries on business is now-a-days generally in.sertcd and 
the object of the insertion is clc.ar viz., to avoid being 
dragged to places bundieds and thousands of miles away 
from the place at which the commission agent or Pakka 
Adatia resides or carries on business with all his books 
of account and other documents and papers with all 
consequent inconvenience, trouble, worry and expense to 
fight out the suit filed by the constituent against him. The 
situation can more easily be imagined than described. It is 
the genera] experience of the commission agent or Pakka 
Adatia. The general principle that parties by acquiescence 
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oonsei:^ not enti^ |d confer jtin«!ti4tt^ upon oomts 
wMdi thejr Wve not got ' w oust the jurisdiction of the 
courts whtd) they have got is perfectly correct, but t^iis 
broad principle must be subject to the salutary exception 
that in cases where several courts have got jurisdiction in 
the matter and parties stipulate that suits regarding disputes 
arising between them in respect thereof should be brought in 
only one of those courts and should be decided by that court 
alone, there is no reason why parties should not be held 
bound by the term in the contract entered into by them with 
their eyes open as was done in the Bombay cases which 
80 far as they go, do not seem to over-ride the principle laid 
down in the Lahore and Privy Council cases leferred to above 
because in all these Bombay cases the Bombay High Court, 
had jurisdiction to try the suits also. The situation wras 
similar in the Lahore and Nagpur cases also, but still the 
principles laid down in these latter cases were directly opposite 
to those laid down in the Bombay cases and it is submitted 
with ail respect they are wrongly decided. There does not 
seem to be any question of public policy licing involved in 
bolding parties bound by the terms of their contract so long 
as there is no attempt to confer jurisdiction upon a court 
which that court has not or to take away jurisdiction from a 
court which it has. It is difticult to see anjlhing wrong in 
holding parties bound to a term in a contract whereby they 
agree to bring suits only in one of several courts who have 
jurisdiction in the matter. 
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CHAPTER VI n. 

THB PLACE OP PAYMBNT-THE PAKKI ADAT 
SYSTEM— JURISDICTION. 


One of the important questions that arises in the I'akki 
Adat system of transactions is the question as to the place 
•of payment so as to decide the question of the jurisdiction 
of the court in a suit by the constituent against the Pakka 
Adatia or vice versa. The earliest case on the question 
under consideration is the case of Moiilal Pratabchand v. 
Surajmal JohartnaP decided by Tyabji J. In this case the 
plaintiff was a commission agent and merchant carrying on 
business in Bombay and the defendant was a commission 
agent and merchant carrying on busine.ss at Phulgaon in 
the Birda Zilla. In 1903-4 certain instructions were given 
by the plaintiff to the defendant at Phulgaon to enter into 
certain transactions on behalf of the plaintiff, and the 
defendant entered into certain transactions as commission 
agent on behalf of the plaintiff on the footing of Pakki Adat 
which the learned Judge characterised in his judgment, as a 
sort of del credere agency. Accounts were sent and advices 
were transmitted from Phulgaon to the plaintiff in Bombay 
and from Bombay by the plaintiff to the defendant at 
Phulgaon. The plaintiff brought a suit in the High Court 
at Bombay to recover the amount due from the defendants 
at the foot of the accounts between himself as principal and 
the defendants as commission agents at Phulgaon and applied 
for leave under cl. 12 of the Letters Patent. The defendants 
pleaded want of jurisdiction. It was held by Tyabji j that 
the Court had jurisdiction to try the suit as (1) instructions 
were sent to the defendants from Bombay, (2) accounts were 
rendered to the plaintiff who was at Bombay and (3) the 
demand was made from Bombay to the defendants at 
L (1904) 0 Bom- L. R. 1088- 30 Bom. 187. 
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{tajment of Ui« mopey was ckatrfy 
io be in Bop^y. Use leaded judge retied on the maxim 
that wbecn no i^pct&c cont^ exists as to the place whov 
the paymetd of the debt is to be made, it is clear that it is the 
duty of the debtor to make the payment where the creditor 
is and rni the facts of the case and on the correspondence 
before him, he came to the conclusion that it was agreed 
between the parties that moneys were to be paid to the 
plaintiff in Bombay and as payment was to be made to the 
plaintiff in Bombay, with leave granted under cl. 12 of the* 
Letters Patent, the Bombay High Court had jurisdiction. 

The learned judge followed this decision ( his own ) in 
the case of Kedarmal Bhuramal v. Surajmal Govindram^ on 
the summons before him for revocation of leave under cl. 12 
of the Letters Patent and dismissed the summons with costs. 
Against this order of Tyabji j, tlie defendant filed an appeal 
which came on for hearing before Jenkins C, j and Batty J 
who remanded the case for the determination of the 
following issue, viz. “ Whether the moneys if any due to the 
plaintiff are payable in Bombay," to be tried as a preliminary 
issue. In this latter case the plaintiff a Bombay merchant 
employed the defendant at Akola as liis Pakku Adatia. 
Under instructions from the plaintiff the defendant entered 
into certain transactions at Akola. On the agency accounts 
being taken a sum of money became due by the defendant 
to the plaintiff as his constituent. The plaintiff having sued 
the defendant for the sum in Bombay, the defendant pleaded 
that the High Court at Bombay had no jurisdiction to try 
the suit as no part of the cause of action had arisen in 
Bombay. As the defendant resided outside Bombay leave 
of the court was obtained by the plaintiff under cl. 12 of the 
Letters Patent. The transactions in respect of which the 
claim was made arose between the plaintiff as constituent in 
Bombay and the defendant as Pakka Adatia at Akola on 
tlUK tmns described in Bkagwandas v. Kanjt* There was no 
express agreement for payment at any pauticular place, but it 

2. (1905)7B(Kn.L.B.«U»30Bom.205. 
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was pksidec} bjr tibe plaintiff who was the defenffso^S 
coastitu«it m aforesiud, that according to the cti^ont 
prevailing in the Pakki Adat system of tiansaction% the 
place of payment was the place where the comtitiient resides 
or any other place to which the constituent may direct the 
Pakka Adatia to make the payment by remittance or 
otherwise. Batty J who tried the issue held that a Pakka 
Adatia has to do a certain set of services for his constituent 
which can lie performed consistently with the tenns 
of his undertaking at his 9 wn place of business and in 
the absence of express or implied promise for performance 
elsewhere the undertaking gave rise to no cause of action in 
any other locality, but in the court within whose jurisdiction 
the Pakka Adatia resides. In other words, the learned Judge 
held that the custom was not proved and that the constituent 
was to be paid the moneys due to him by the Pakka Adiitiu 
at the place where he desired and that as the plaintiff had 
not given any directions on that point, no part of the cause 
of action arose within the jurisdiction of the Bombay High 
Court and that therefore the suit did not lie. The effect of 
the evidence of the witnesses both of the plaintilf and the 
defendant was summarised by Batty J at p. 909 of the 
report as follows : — “ The result of the evidence seems to be 
(1) that, as the plaintiff admits, no place of payment was 
fixed by the terms of the contract ; (2) that the place of pay- 
ment was fixed by custom ; (3) that while plaintiff asserts 
that according to custom the constituent's place of busines.H 
was the place of payment, most of his own witnesses admit that 
where correspondence is silent on the point, payment must 
be made either where the constituent is or at any other place 
to which he may direct remittance to be sent and that this 
is not a matter of courtesy or favour but a rule of business ; 
(4) that the constituent alw'ays has to bear the loss or to take 
the benefit of exchange ; (5) That the adatia's liability for 
interest ceases with the despatch of the hundi." The learned 
judge held that the cause of action was not one arising under 
the contract urithin the jurisdiction of the High Court of 
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ju«d plaint be rdurned for presoita* 

in a cdtuft .having |l»Bdiction. Against this decision of 
Batty J the |daintiff appealed.* it was held by the court 
consisting of Chandavarkar and Batchelor jj that in the case 
of Paldd Adat agency primarily the place of payment was 
the place where the constituent resides but payment should 
be made in any other place if the constituent has chosen to 
give directions to that effect and that the High Court had 
jurisdiction to try the suit. The learned judge Chandavarkar 
J characterised the reading of the evidence of the plaintiff's 
witnesses by Mr. justice Batty as being not an accurate 
description of what they had said and came to the conclusion 
that the custom set up by the plaintiff was proved. The 
learned judge also held that the effect of the evidence was 
to prove that a Pakka Adatia's liability ceases when hard 
cash comes into the hands of his constituent and not when 
he simply remits the moneys by hundi or cash and in this 
decision Batchelor j concurred. 

The next case on the subject is the case of Tika Ram v. 
Daulat Ram* decided by Walsh A. C. J and Neave j in the 
High Court of Allahabad. In this case the plaintiff who 
carried on business in the Budaun District appointed the 
defendant who lived and carried on business in Bombay 
as his Pakka Adatia for sale of his goods at Bombay. The 
contract of agency wtis entered into by correspondence and 
the defendant agreed to act as the plaintiff’s agent by a letter 
sent from Bombay. In the course of the dealings between 
the parties money was remitted by the defendant to the 
plaintiff at Budaun by postal money orders and hundis and 
accounts were also sent to him by post. The plaintiff filed 
a suit in the Sub- judge’s court at Budaun to recover money 
allied to be due from the defendant commission agent 
( Pakka Adatia ) on account of profits on sales alleged to be 
inoqproperly retained by the defendant. The defendant 
plotded want of jurisdiction. 

1. (IMI) 10 Bwb. L. B. USO^dMO) Z (1924) 46 AU. 465^22 A. L. J. 

M Bom. 964. S91. 

ja 
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t%e main queiiticm before the court was urbetber the 
cause of action or any part of it had arisen urithin the }uris< 
diction of the court at Budatm. It was not proved that any 
contract had taken place within the jurisdiction of the court 
at Budaun and the learned Jud^ at Budaun found against 
the express agreement set up by the plaintiff and also against 
the alleged trade custom that the payment was to be made at 
the plaintiff’s own place of residence or business and not to 
pay at the adatia's place of business and also to settle account 
there. The learned sub-ordinate judge held that he had no 
jurisdiction to try the suit and dismissed the same. The 
plaintiff appealed. 

It w’as contended for the appellant that the subordinate 
judge had jurisdiction to try the suit on three grounds, viz.: 

(1) That the agent w’as bound to render accounts and 
pay moneys due thereon at the principal’s place of business. 
( 2 ) That irusmuch as a proposal on the part of the plaintiff 
to appoint the defendant as his agent was sent to the 
defendant from Bilsi, where the plaintiff resided, part of the 
cause of action arose within the jurisdiction of the sub- 
ordinate judge’s court, for if a contract is entered into by 
correspondence, then the cause of action must be deemed to 
arise at both places, viz. the place where the offer is made 
and the place from where the acceptance is sent. (3) On 
the finding of the lower court, that during the course of 
dealings between the parties, accounts w’ere sent by the 
defendant to the plaintiff at Bilsi and money was also from 
time to time remitted by money orders and hundis at Bilsi, 
it should have been held according to the trade custom 
prevailing according to Pakki Adat system in Bombay, that 
the plaintiff was entitled to sue the defendant at his place of 
business. 

It was held that unless the contract clearly indicates 
the contrary, an agent of this kind who becomes a factor 
entrusted with goods of his principal with wide powers 
has, no doubt, under the appropriate section of the Contract 
Act, eventually to account to his principal, but the accounting 
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iB«»t ii00MPM% be dc^ at the place where all the bttauieas 
i» tmnfladed.^ Hie learned jud^ diatingutshed the case of 
Moitial V. decided Tyabji J on the ground that 

the mere fact that instructions were sent by the plaintiff, the 
principal, in Bombay from Bombay was not sufficient to give 
jurisdiction in Bombay, as such a ground would be fatal to 
every defence of this kind relating to jurisdiction and that it 
had no justihcntion in law and held that the suit did not lie 
in the court of the Sub-ordinate judge of Budaiin. It may 
be pointed out that this case was a case under Sec. 20 of the 
C. P. C. and not under Cl, 12 of the I^etters Patent governing 
the Bombay High Court as to jurisdiction. 

The cast* of Kedarnml v. Surajmal* was recently 
distingui.shed and Tika Ram v. Daulai Ram* followed by a 
Divisional Bench consisting of Patkar and Baker JJ in the 
case of Nandlal Pannalal Marwadt v. Kisatilal Chaiurbhuj* 
where the facts were as follows : — The plaintiff was a merchant 
residing at Bhusaval and he sent bales of cotton for sale to 
the defendant who was a Pakka Adatia in Bombay, on 
commission. There was no evidence as to the place where 
the contract of agency was made ; and it was not shown 
that the payment was to be made to the plaintiff at Bhusaval. 
It was not clear as to where the moneys were to be paid, 
though there was no doubt that the contract was to be 
performed or the performance thereof was to be completed 
in Bombay and it was therefore clear that the plaintiff could 
not establish that the moneys were payable at Bhusaval. 
The plaintiff sued the defendant m the Bhusaval court to 
recover Rs. 2000/- from the defendant and for taking 
accounts. The defendant pleaded that the Bhusaval court 
had no jurisdiction to try' the suit as the cause of action 
had arisen in Bombay and as he was residing in Bombay. 
The fibusaval Court held that it had no jurisdiction to 

1. « Bou. L. It. 1038>30 S. (1924) U all. 465s22 a. L. J. 

< Una. It7. 591. 

i (1909) 19 ttodi. L. R. 1230>=.<I9 1. <1928) 30 Bom. U R. mi. 

Bom. 3M. 
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^itertaun the suit and (miered the plaint to be returned h) 
the plaifittff to be presented to the proper court. On af^p^i 
the orda* was upheld by the District Judge. The phuntiff 
then filed an application in revision to the High Court. 

It was held, upholding the order of the lower courts 
that neither the whole nor part of the cause of action arose 
within the jurisdiction of the Bhusiu-al court and that 
therefore that court had no jurisdiction to try the suit. The 
court approved of the description of the Pakka Adatia given 
by the High Court of Allahabad in Tika Ram v. Daulal Ram."*- 
It must be pointed out, however, that though the defendant 
was carrying on business as a P;ikka Adatia in Bombay, 
transactions between the parties in the suit seem to be on 
the footing of ordinary commission agency and not on the 
footing of the Pakki Adat system. 

Referring to the case of Kedarmat v, Surajmnl* the Court 
observed at p. 1394 of the report : " The principal point in 

determining the question of jurisdiction would be to 
ascertain the place where the contract of agency was entered 
into, or where the contract was to be performed, or where 
the money in performance of the contract was to be paid. 
Reference has been made to the decision in the case of 
Kedarmal v. Surajmat, but that was a case where the con- 
stituent resided in Bombay and the Pakka Adatia resided 
outside Bombay and the question turned upon the evidence 
of custom which showed that the money in performance of 
the contract of agency was to be paid to a constituent in 
Bombay. That case has no application to the present case 
where the constituent is not in Bombay but is outside 
Bombay. We, however, prefer to follow the view taken in 
Tika Ram v. Daulai R2im' where it has been held that unless 
the contract clearly indicated the contrary, the accounting 
and the payment by an agent of this kind, namely, Pakka 
Adatia agent, must necessarily be done at the place where all 
the business is transacted.” Then after referring |o Spme 

L (tl24> 4$ AlLM5s2« A. U J.59V Bom. SSA 

2. (tl«) 10 Bom. If B. 12M-33 

8 
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o&er cases the leanted ^odge contioued, ** Reference was 
tnade to the case of UcimU v. Surajmal^ but the rule relied 
upon in that case> namely, that the debtor must End his 
creditor is not universally true. Section 49 of the Indian 
Contract Act lays down a rule which is not consistent with 
the rule of the common law that the debtor must seek his 
creditor. In Tika Ram v. Daulat Ram* it was held that the 
common law rule applied in the ordinary case of buyer and 
seller and the ordinary case of principal and ajjent but not 
to a commission aj'ent whose business it is to buy and sell 
goods on Iwhalf of any person willing to employ him as 
such." 

The Court further obser\’ed at p. 1395 of the report : 
** According to the decision in Kanji v, Bhagwandai* 
confirmed on appeal in Bha^wamlas v. Kanji* the Pakka 
Adatia undertakes or guarantees to find goods for cash or 
cash for goods or to pay the differences. The accounting 
and payment by an agent of this character in absence of 
custom or agreement to the contrary would necessarily be 
done at the place where the I’akka Adatia’s business is 
transacted.’’ 

It may lie pointed out here that the facts in the case 
decided by Patkar and Baker JJ were ex.ictly the converse 
to those in the case of Kedarmal v. Surajmal* in which the 
Pakka Adatia was an outsider i.c. not a Bombay merchant 
and the constituent was residing in Bombay ; while in the 
latter case the constituent was a resident of Bhusaval and 
the Pakka Adatia was a Bombay man. But this makes no 
difference as the custom seems to be well recognised and 
known so far as this Presidency is concerned. In the case of 
Kedarmal v. Surajmal* a custom as to the place of payment 
to the effect that payment must be made at the constituent’s 
place of residence unless the constituent directs otherwise 
was pleaded and was held proved by the Court of Appeal. 

1. (1904) 90 Bom. 167s6 Bom. L. R. 4. (1905) 7 Bom. L. B. 611=i30 Bom. 

1038. 205. 

3.^1924)4«AtL4«5»24 A.L.J.591. 5. (1908) 10 Bom. L. B. 1230«SS 
3. (liOf) 9 9vm. t. B. 57. Bom. 364. 



T8R njUSR OF PATliBNT—JORt&OICTlOK. 


59 


in the Utter case of Nandlai Pannalal v. KisstnUU Chatur- 
bhttj,^ neither custom nor agreement was pleaded and the 
court held that the accounting and payment by an agent of 
this kind, viz. a Pakka Adatia in the absence of custom or 
agreement to the contrary would and should necessarily be 
done at the place where the Pakka Adatia's business is 
transacted. 

The above two cases were referred to with approval by 
Mr, Justice B. j. VVadia in a recent case* in which as in the 
case* before Patkar and Baker ]j just cited and discussed the 
plaintiff filed a suit for accounts against a commission agent 
not a Pakka Adatia and leave under cl. 12 of the Letters 
Patent was obtained by the plaintiff alleging that the defen- 
d.ints carried on business in Bombay and Calcutta and that 
a material part of the cause of action had arisen in Bombay 
which allegations the defendants denied and submitted that 
leave under cl. 12 was improperly obtained and should be 
revoked. The court held that no material part of the cause 
of action had arisen in Bombay and that the Bombay High 
Court had no jurisdiction to entertain the suit. The court 
following the decision of Tika Ram v. Daulat Ram'^ and 
Nandlal v. KisscnlaR also held that in the absence of a specific 
agreement between a principal and his agent — w'hether a 
Pakka Adatia or a commission agent — both the accounting 
and the payment by the agent must lx; made in the place 
where the business of the .agency w;is transacted. 

The two decisions in Tika Ram v. Daulat Ram* and 
Nandlal v. KissenlaD were also followed by the Court of 
Appeal consisting of Beaumont C. J and Kangnekar j in the 
recent case of Da'idalt v. Shriram* on appeal from Blackwell 
J. The plaintiffs in this case w'ere a firm of brokers and 
Pakka Adatias carrying on business in Bombay. They wrote 
a letter to the defendants w'ho did business in Gaziabad in 
Meerut District stating the terras on which the plaintiff were 

1. (Ifttt) SO Bom. L. B. 139L Bom. L. H. 1S64. 

2. Makomtd Uaji ffamgd v. JuU dt 3. (1924) 46 AIL 466s24 A. L. 3. S91. 

&imm$8rolctnLtd.nm)ia 4. (1934) 34 Bom. L. B. 296. 
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i « «par e d to ^ botinm. ^ One of thetmns was that momes 
pif^bje by t^er n'the other were payable in Bombay. 
TIm cMendants raised no objection to the terms and they 
sent instruettom from Gaziabad by letters and telegrams 
for putting through various transactions in wheat and 
linseed in Bombay. The plaintiff put through the business 
in Bombay and received payments in Bombay. At one 
stage of the business the defendants objected that the 
phuntiffs charged too high a commission and a lower rate 
was agreed upon at Gaziabad between the defendants 
and one of the plaintiffs partner who happened to be in 
Gaziabad. The plaintiffs hied a suit to recover the money 
due on the transactions entered into on behalf of the 
defendants. The suit wis originally filed against four 
defendants of whom the second was one A. T. and leave 
under cl. 12 was duly obtained. Soon after the suit was 
filed it was discovered that A. T. had died before the date of 
the suit and defendant no, 2 the minor son of A. T. was 
joined as a p.uty to the suit by amendment. Another 
defendant was also joined as a party by another amendment. 
Although at the time of the filing of the suit, leave was 
obtained under cl. 12 of the Letters Patent, no further leave 
was obtained when defendants nos. 2 and 5 were respective- 
ly joined. The defendants objected that the court had no 
jurisdiction as fresh leave was not obtained when defendants 
nos. 2 and 5 w'ere joined and this contention was upheld by 
the Lower Court Blackwell J who held that the court had 
no jurisdiction and dismissed the suit against defendants 
nos. 2 and 5. 

it was contended before the learned Judge that in the 
case of Pakka Adatias in the absence of any evidence to the 
contrary, the presumption should be drawn in reference to 
transactions into w’hich they entered with constituents that 
the contract was made in Bombay, and that it was intended 
to be performed in its entirety in Bombay. The learned 
Judge said that the contention may be true in the absence of 
evidence to the contrary, which he held there was, and 
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({^lowing the decMon of Tyabji ] in iiotihl v, Suri^mtU*^ 
held that a part of the cause of action in the suit arose at 
Gaziabad. His Lordship thought it unnecessary to con^der 
the d^ision of the Allahabad High Court in Tika Ram v. 
Daulat Ram* which dissented from the view taken by Tyabji 
j in Motilal v. Surajmal.^ As to the decision of Nandtat v. 
Kissenlal* his Lordship said that it did not contain anything 
expressing dissent from the decision of Tyabji J on the facts 
of the case before him and that it was in reference to a case 
in which there was no evidence as to the place where the 
contract of agency was made. 

His Lordship's decision w'as, however, reversed by the 
Court of Appeal W'hich held that the letter written by the 
plaintiff was simply an intimation as to the terms on which 
he was prepared to do business and that no contract of any 
sort was made at Gaziabad anti that the whole cause of 
action had arisen in Bombay and mine the less so because 
in proving the terms of the contract it might be necessary 
to give evidence of some facts occurring outside Bombay. 
It was also held that the defendants did not bind themselves 
to give the plaintiff any business nor cl’d the plaintiff bind 
himself to accept any business which was offered. The 
only contract in each case between the parties consisted of 
the instructions given by the defendants to the plaintiff in 
Bombay which the plaintiff accepted hy carrying them out 
and the money sued for was the balance due on these 
various contracts, that the contracts were all made in 
Bombay, that they were to be carried out in Bombay and 
that all payments were to be made in Bombay. 

The law relating to the custom as to the place of 
payment in the Pakki Adat system seems to be in a state of 
confusion. In Motilal v. Surajmal^ Tyabji J decided the 
case on the footing that where no specific contract exists 
as to the place where the payment of the debt is to be made, 

t (t9M) 30 Bom. lOTsS Bom. L. B. SOI. 

103& 3. (1023) 30 Bom. L. B. 1391. 

2. <1924) 4ft AIL 465«24 A. U J. 
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It ts th« <lcrt]r df the d<|btor to find out his creditor and to 
make the pa^SKstt trfiei^ the creditor is. In Kedarmal v. 
Surajtnal^ a cu^m was pleaded that in Pakld Adat trans- 
actions where there is no express agreement for payment at 
a particular place, the place of payment is the place where 
the constituent resides or any other place at which the 
constituent may direct the Pakka Adatia to make the 
payment by remittance or otherwise and although Batty J 
held that the custom was not proved, the custom was held, 
to have been proved on appeal by Chandavarkar and 
Batchelor ]J. A similar custom was pleaded before the 
High Court of Allahabad in Tika Ram v. Daulat Ram* but 
their Lordships brushed aside the alleged custom and held 
that accounting by an agent of this kind, i.e. the Pakka 
Adatia must lx: done at the place where the business of the 
agency is transacted and not at the place where the 
constituent resides. It would appear as if the decision of 
the Appeal Court in Kedarmal v, Surajlal^ was not brought 
to the notice of the Court. The decision just mentioned 
was followed by a Division Bench consisting of Patker and 
Baker J] in the case of Panalal Marwadi v. Kissetilal 
Chaturbhuj* although it may be pointed out that the transac- 
tions between the parties in the suit were merely on the 
footing of ordinary commission agency account and not 
on Pakki Adat terms, though the defendant was carrying on 
business as a Pakka Adatia. Tika Ram v. Daulaf Ram* and 
Panalal v. Kissenchand* were followed by Mr. Justice Wadia 
in the cast* of Mahomed Haji Ahmed v. Jute & Gunny Brokers 
Lid.,* though in this case also the transactions between the 
parties were on the footing of commission agency and not 
Pakki Adat transactions. The said decisions were also 
followed by the Court of Appeal consisting ot Beaumont C. j 
and Rangnekar j in the case of Devidatt v. Shriram* 
reversing the decision of Blackwell J. Again it was held in 

1 (IMS) 10 Bom. L. R. 1250 = 3S 3. (1927) SO Bom. U R. 1391. 

’ Bom. 96<. *• <1930) 33 Bom. L. U. 1364. 

1 (1924) All. 469»24 A. L. J. 591 5. (1932) 34 Bom. L. R. 14. 
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Tikaram Chaudhuri v. Kodumal Jetkauand Wadhwa*^ that 
where there was a binding contract between the Palcka 
Adatia and his constituent that any suit in respect of the 
transactions between them should be brought either in the 
High Court or the Small Causes Court at Bombay, such a 
contract is binding on the parties and that the parties were 
in such a case not entitled to sue the other in any court other 
than the court agreed upon under the terms of the agreement. 

It would thus appear as if the custom as to the place 
of payment has really sj^eaking gone by the board and the 
only courts which are entitled to entertain a suit relating to 
Pakki Adat transactions are : ( 1 ) the court within whose 
jurisdiction the Pakka Adatia carries on his business, that is 
to say where the business of the ( Pakki Adat ) agency 
is being transiicted ; ( 2 ) the court to whom jurisdiction is 
given by virtue of the terms in the contract l->etween the 
Pakka Adatia and his constituent. It would also appear that 
unless there is a contract to the contrary, the constituent 
would not he entitled to bring a suit at the place where he 
resides or at the place where he directs the Pukka Adatia to 
make payment by virtue of the custom set up and proved in 
Kadermal v. Sttrajmai.^ He would be entitled to bring the 
suit only in the courts mentioned above. And there appears 
to be a substantial reason why the courts should confine 
their jurisdiction in cases of this kind to the place where 
the business of the agency is transacted ; for otherwise the 
Pakka Adatia carrying on business .at one place, say, 
Bombay, may be dragged to upcountry courts with all his 
books of accounts and other paj^ers with all consequential 
inconvenience and loss to his business. In this connection 
the obser\'ations of Walsh C. J in Tika Ram v. Daulatram* 
and of Martin C. J and Blackwell J in Tikaram Chaudhuri 
V. Kodumal Jethanand^ are very instructive and pertinent. 


1. (1»28) 30 Bom. L. B. Sifi. R. 1230. 

2. (IMS) 33 Bom. 364a 10 Bom. I- 3. (1924)46 AE 465a24 A. L.J.30L 
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)C«i|PTER IX. 

tmUk ADATIA-UMITATION. 

The question of limitation in the Pakki Adat system of 
tfansactions came up for decision in a recent case/ In this 
case the plaintiff who was a Pakka Adatia sued the defendant 
his constituent in legard to contracts of cotton seeds, cloth 
bales, etc, in Sarnvat 1974-75 to recover the sum of 
Rs. 2000 and odd as Iialance due on the account with " 
interest. The actual transactions between the parties were 
as follows ; On August 20, 1918, the plaintiff purchased 11 
bales of cloth on defendant’s behalf for November 18, 1918 
vaida. Before the due date, the plaintiff sold 5 bales at 
defendant's instance on September 7, 1918 and the remaining 
6 on September 8, 1918. The defendant admitted the claim 
for Rs, 479-13-0 only. The trial court held that the plaintiff’s 
allegations were proved and gave him a decree for the 
amount claimed. The question of limitation seems to have 
been raised before him, but he held that it could not be 
contended that the claim was time barred by reason of the 
defendant's admission. On appeal, the District Judge held that 
the claim as regards the transaction of five hales of September 
12, 1918 was not proved and dismissed the remaining claim 
on the ground that it was time-barred as he held that 
limitation ran from the 8th September 1918, observing that he 
had not overlooked the fact that the soda for 11 bales was of 
the vaida of Kartak sud 15, corresponding to November 
18, 1918, but that it was open to the parties to settle it up 
even before the due date as the whole contract was fulfilled 
before the due date. The plaintiff appealed to the High Court. 
The appeal was heard by Fawcett and Mirza JJ. It was 
argued by counsel on behalf of the appellant that the article 
applicable was either Article 65 or Article 120. On the 
other hand it was argued for the respondent that the article 

1, JSttra/eehand Tvnchund t. 39 Bom. L. B. 1300. 
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applicable was Article 83. Fawcett ] thou^^t that the 
article that directly implied to the claim was article 83. In 
his Lordship’s opinion the contracts were made throngh the 
plaintiff as Pakka Adatia on terms stated by Sir Lawrence 
Jenkins in Bhagwandas v. Kanji^ approved by the same 
learned judge delivering the judgment of the Privy Council in 
Bhagwandas v. Burjorji* where it was held that the contract 
was one of employment for reward and that in so far as the 
plaintiff made the contracts in suit in exercise of the authority 
conferred upon him and became liable for their performance, 
he also became entitled to lie indemnified by his employer, 
against the consequences of the acts done by him, unless 
those acts were unlawful. His Lordship therefore held that 
in view of the relationship, the basis of the plaintiff's claim in 
respect of the loss caused by these cross-contracts was the 
right to be indemnified and the suit was therefore one upon 
a contract to indemnity which did not fall cither under art. 
SI or art. 82 and so came under art. 8.1, in other words 
when the plaintiff was actually damnified and that would 
occur when the plaintiff became out of pocket by payment 
of the loss incurred on account of the contracts and as it 
was not clear from the record as to when the plaintiff hatl 
paid it, the learned judge thought that the parties should be 
heard on the point and if necessary an issue should be framed 
and sent to the Lower Court for determination. It might 
be noted that the impression of Fawcett j that the plaintiff 
was suing on an alleged indemnity or that he had paid 
anything out of pocket was wrong. Mirza j on the other 
hand was of the opinion that the cause of action arose on 
8th September when the transaction was settled and closed, 
so that the liability of the respondent in respect of the 
transaction was then ascertained and settled and the original 
transaction became merged in the subsequent transaction, 
and that therefore the amount found due became payable 
immediately and the period of three years, according to 

, 1. (laeS) 90 Bom. 205*7 Bora. L. B. 2. (1917) 42 Bom. 979 P. C.*20 Boa. 

Oil. li. B. 501*9 L 4.29. 
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iia from 8th Septmber 1918. 

But hit 41^ im refer to any article of the Indian 

limitatimi Act. Hit Lordship referred to the decisions of 
Sir Lawrmce Jenkins C. J in Chandulal v. Sidkrutkrai^ and 
to BhajHwandas v. Kanji* and held that the judgment of 
lower appellate pourt was right and that art. 83 of the Limita- 
tion Act had no application to the case. The reasons for his 
decision are stated by his Lordship in his judgment at 
p. 1207 as follows: — “When the transaction is settled the 
constituent is immediately, in my opinion, liable to the Pakka 
Adatia in respect of the difference. That liability, in my 
opinion, does not depend on the Pakka Adatia proving actual 
loss or damage to himself as he would have to do in an 
ordinary agency. He is entitled if he so chooses to appro- 
priate the contracts to himself. The constituent is not 
interested in the Pakka Adatia's transactions with third 
parties in pursuance of his employment as Pakka Adatia. 
The Pakka Adatia is not bound to disclose those transactions 
to the constituent." 

With all due respect it may be pointed out that Mirza J 
is wrong in thinking that simply because the liability on the 
transactions was ascertained on the 8th September it 
necessarily followed that the liability to be sued arose at- 
once on the same day while in the ordinary course it would 
arise only on the vaida day. 

In view of this difference of opinion between the learned 
Judges, the case was referred to another bench under sec. 98 
(2) of the Civil Procedure Code on the point of law on which 
the learned Judges differed viz. whether the plaintiffs suit was 
barred by time. And the same accordingly came on for 
hearing before another bench consisting of Patkar and Baker 
JJ. After stating the facts of the case and the opinions of 
the learned Judges just referred to above, the learned Judge 
Patkar J delivering the judgment of the court said : “ The 
question therefore, arising in the present case is which 

1. (Itd4) 29 Bora. 291. 297x>7 Bom. 2. (1905) SO Bom. 205»:7 Bom. L. B. 

U B. 1<5. 611. 
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article of the Indian Lin^tkm Act applies to the &et8 ol 
the present case. According to the decision in BhogmaneUa 
V. Burjorji^ when a commission agent enters into a trans* 
action on behalf of his constituent he becomes entitled to be 
indemnified by his employer against the consequences of the 
acts done by him unless those acts are unlawful. To the 
same effect is the decision in the case of Tika Ram v. Daulat 
Ram* The commission agent has therefore a right to be 
indemnified in respect of the transactions entered into on 
behalf of his constituent. Under those circumstances, the 
learned Judge held that art. 83 of the Indian Limitation Act 
would apply under which article, time would begin to run 
when the plaintiff was actually damnified. After referring to 
the case of Chandulal v. Sidhruthrai* the learned judge 
following the decision in Bhajfu'atidas v. Kanji* observed, 
“ it may be that when the commission agent allocates the 
cross-contracts to himself it might be said that he was 
damnified on the day when the cross-contracts were entered 
into. If on the other hand he enters into cross-contracts 
with others it cannot be said that the loss has necessarily 
occurred to the commission agent on the day on which such 
cross-contracts were entered.” As there was no evidence to 
show when as a matter of fact the plaintiff commission agent 
w’as damnified, the learned judge thought it desirable that 
they should send down an issue on the question ” When was 
the plaintiff actually damnified ?" The judgment was delivered 
on 15th November 1929 and a year and half later that is 
on 12th March 1931 a finding was returned by the lower 
appellate court to the effect that the plaintiff had been actually 
damnified on 18th November 1918 that is the vaida day and 
the learned judges therefore held that the plaintiff’s suit was 
in time as the suit was brought on I8th November 1921. 
It may be noted here that there was no record to show how 

1. (1917) 42 Bom. 378, 377=20 Bom. If 5. 

U B. 5S1 P. U. 4. (1905) 30 Bom. 205=7 Bom. L. B. 

2. (1924) 4« A1L485= 24 k. L. J. 591. 611. 

9. (1905)29 8018. 291=7 Bmb. L.B. 
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UHAt was acr^red^ so that it is not known whether 

the Court considered Mat the plaintiff was damnified by a 
payment of out-of-pocket made by him or merely by a 
balance being struck in his favour on the vaida day. 

The question of limitation was also considered in Ram- 
sarup Baldeodas v. Ratn(*opal Choonilal^ by Blackwell J in 
the Lower Court whose decision was upheld on appeal in 
Ramgopal Chunilal v. Ratttsamp Baldevdas* by Beaumont 
C. J and Rangnekar J. 

In this case the plaintiffs acted as Pakka Adatias of the 
defendant who was a merchant in Delhi in respect of the 
defendant's transactions in Broach cotton of April-May 1929 
deliver}'. There were four contracts entered into by the 
plaintiffs on behalf of the defendant. Each of the first two 
contracts w.as for the ptirch.ise of one hundred bales of cotton 
in July 1928 and each of the other two contracts was for the 
sale of one hundred bales in September and November 1928. 
The due date under all the contracts was May 25, 1929. 
The plaintiffs suit was for recover}' of the amount upon these 
contracts. The defendant’s contention was that the suit w'as 
barred by limitation as the amount was due in respect of 
contracts and cross-contracts which must be considered to 
have been b.alanced and adjusted on the d.ates of the cross- 
contracts, September and November 1928) on which 
dates the plaintiffs could be said to have been damnified and 
not the vaida date which was May 25, 1920. 

The plaintiffs gave credit to the defendants for interest 
by way of rebate for the number of days from the date on 
which the contracts and transactions w'ere closed in January 
1929 upto 25th May 1929 being the due date of the \'aida 
and it was contended that credit would not have been given 
if the intention of the parties was that the payment of the 
moneys could have been enforced on 25th January 1929. 

The plaintiffs attempted to prove a custom in the market 
by virtue of which moneys payable by an up-country 

Suit No. 864 of 1932 O. C. J. nn- Janaory 1933. 
nportod Judsmont dated 23rd 2. (1933) 36 ilom. L. B. 84. 
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ctMUtituent to a Pakica Atktia became pa^ble on the 
5xed by the Bast India Cotton Association for the ultimate 
settlement of claim after the due date had passed, but this 
attempt was subsequently abandoned. The plaintiffs main 
contention that the due date for payment was the 25th May 
1929, the date of the vaida for which the contracts in suit 
were made as a legal incident of these contracts was not 
disputed by the defendant and was upheld by the learned 
Judge owrruling the defendant’s contention that the moneys 
became due and payable at the dales of the cross-contracts 
and holding that the cause of action arose on Mav 25, 1929, 
the due date under the contracts and p.assed a decree against 
the defendant with costs. 

The defendant appealed and the decision of IJlackw'cll J 
was upheld by the Appeal Court consisting of Beaumont C. j 
and Rangnekar }, The learned Chief Justice delivering the 
judgment of the Court obser\-ed at p. 86 of the report : 
“ where you h.ave two contracts one for sale and the other 
for purchase, of the same amount of the same class of goods, 
r.g., one hundred bales of cotton for settlement on the same 
day, the obvious intention of the parties is, 1 think, that the 
contracts should not be carried out according to their terms 
but should be treated as balancing each other, 1 think that 
in such a case, generally speaking, the parties intend that the 
contracts shall be cancelled, and that in lieu of the existing 
contracts, there shall be a fresh contract under which one 
party has to pay and the other to receive on the due date 
the difference, and that neither party is to insist on the 
original contracts being carried out according to their terms. 
In my view’ the Court may readily infer such a fresh contract, 
either from the terms of the instructions for the second 
contract in referring to an intention to close the first contract, 
or from the manner in which the contracts have been dealt 
with in the books, e.g., by treating the first two contracts 
as cancelled, and replaced by a liability to pay or a right 
to receive the difference, or by other sufficient evidence. 
But in my opinion, the liability to pay or receive the 
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diffcvesKM OH f^tni^s would only arise, in^ the absence 
0 $ a g re eme nt |o ttieirantruy, on the day fixed for the 
perfcnman^ bt die original contracts. Now in the present 
case we have got the plaintiffs evidence as to what was 
intended when the contracts for sale were entered into. It 
is quite clear that the intention of the parties was that the 
contracts for purchase should be treated as cancelled by the 
contracts for sale, and that in lieu of any liability under those 
contracts the defendant was to pay and the plaintiff to receive 
the difference. But, 1 think, that it is also clear from the* 
plaintiffs evidence that that difference was not to be paid until 
the due date of the original contracts viz., May 25, 1929. 
In the witness box the plaintiffs witness stated that on and 
alter November 2, 1928, which was the date of the last of 
the four contracts, the only right which the plaintiffs had 
against the defendant was to recover the difference between 
the purchase price and the sale price and expenses, and that 
they could only exercise the right on the due date, which 
was May 25, 1929. The conduct of the plaintiffs is quite 
consistent with that evidence, because, they sent to the 
defendant a statement of account of the balance due and 
deducted interest by way of discount if the money was paid 
before the due date. In my opinion therefore, the liability 
of the defendant was to pay this difference, which is the sum 
sued for, on May 25, 1929." 

The case of Harakchand v. Sumattlal^ has been criticised 
and it has been contended that all the trouble in deciding 
that case arose from the fact that the relationship between 
the Pakka Adatia and his constituent was not taken to be 
that of vendor and purchaser, but that of principal and 
agent. The case just mentioned had a chequered history. 
It is evident from the report that the counsel and the learned 
judges who Iwere concerned in the decision of the suit 
were all clearly labouring under a misapprehension as the 
arguments and judgments go to show. The only question 
before the court was, w'hether the suit was within time and 
1. (1929) S3 Bom. L. B. 1900. 
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whether limitation should have been counted Irom the date 
when the contract was closed and settled or from the due 
date of the contracts and the obvious answer to the question 
was, that it was the due date from which the period of 
limitation should have been reckoned and the question 
whether the suit came within the several articles of the 
Limitation Act mentioned above was really beside the point. 
It is common knowledge that when contracts are entered 
snto in any commodity for any particular vaida, it is only 
on the date of settlement that payments are being given 
or taken from one side to the other, and not when the 
contracts are settled and closed, because, before the vaida 
date arrives, numerous transactions of sale and purchase 
may take place which may be again closed and settled Iwfore 
the due date and payments may have to be made by one 
party to the other, but it is only on the clue date of the vaida 
that the payments are actually made. One important fact 
which goes to show that these payments are made on the 
vaida day is, that interest is debited or credited to the 
constituent as and when there is a credit or debit in his 
account for the number of days beginning from the date of 
the closing of the transaction to the last due date of the 
vaida if the constituent desires to receive or make payment 
as the case may be before the due date of the vaida. This 
was one of the contentions raised in the later case of Ramsarup 
Baldeodas v. Ramgopal Choonilal before Blackwell who 
upheld the said contention and whose decision was con- 
firmed by the Court of Appeal.* 


1. Sait Nol SM of 19S3 O. C. J. an- Jananry 1933. 
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CHAPTER X. 

PAKKA ADATIA AND WAGERINO. 

The question of the relationship between the constituent and 
hi» Pakka Adatia has been discussed in Chapter 11} which, 
as pointed out before, has a very important and vital bearing 
on the question of wager in the system of transactions under 
discussion and shall be dealt with now. 

In order to prove wager, whether in this system of 
transactions or otherwise, it is necessary to prove that the 
common intention of the contracting parties was under no 
circumstances to give or take deliver^’ of the goods contracted 
for, but only to pay or receive differences. This common 
intention to wager may or can be made out either from an 
agreement express or implied or from the surrounding 
circumstances. The onus of proving that the transactions 
are wagering, however, lies heavily on the party setting up 
the defence in this system or otherwise as has now been held 
in numerous cases old and recent. 

Tire question oi wager or no wager in t\\is system 
depends to a considerable extent on the decision of the 
question of the relationship between the constituent and his 
Pakka Adatia ; if it is taken to be that of principal and agent, 
no question of wager can arise and to vitiate the transactions 
they have to be brought within the provisions of Bombay 
Act No. Ill of 1865. If the relationship is taken to be that 
of buyer and seller, it is otherwise, as in this case the transac- 
tions between the Pakka Adatia and the constituent may be 
by way of wager like any other transactions between two 
contracting parties and the existence of the Pakki Adat 
relationship would not of itself necessarily negative the 
possibility of a contract being a wagering contract. Further 
the Pakka Adatia against whom the defence of wager in this 
system of transactions is taken, for it is only against him that 
* fhc defence pf wager can be taken by the constituent, (die 
Totjuu* ciw»ini later dared not take uodie 
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def<mce for reasons too obvious as shall be pointed out hacOo 
after), generally attempts to disprove it 1^ trying to sbi3|fe 
diat he has entered into genuine covering tiansactiont ^ 
respect of the orders received from his constituent and tl^ 
as the covering transactions are real and genuine, his transa^ 
tions with his own constituent are also genuine and ii^ 
wagering. 

Before proceeding further, it may be pointed out that 
^he incidents of the Pakki Adat system enumerated in 
Bkagwandas v. Kanji^ were riot the result of the findings of 
the various contentions raised merely to meet the defence of 
wager, for wager was not even pleaded or sought to be 
proved either in the Lower Court or in the Court of Appeal 
as is quite clear from the issues set out by Sir Lawrence 
Jenkins at p. 212 of the report in his judgment. Again it is 
wrong to interpret the constituents order as an offer to buy 
or sell and the Pakka Adatia’s carrying out of the order as 
an acceptance of the offer to buy or sell. It may be an 
original way of interpreting the transactions between the 
constituent and the Pakka Adatia, but it does not seem to 
have been adopted in any of the decisions including the 
decisions of Macleod C. J. who has laid down in several 
decisions of his from the very outset that the relationship 
between the two is that of buyer and seller. 

It has been suggested that “ the business of the Pakka 
Adatia is a matter of contract of the simplest description 
having nothing peculiar in it, but it w'as the manner in which 
the Pakka Adatia carried on his business whether he dealt 
with an ami^lpur or another professional which enabled the 
defence 0 wager to be set up against him by the party 
whom Im* sought to make liable and to meet this defence he 
sought to prove that he was only an agent who brouj^t 
about contracts between buyers and sellers, that all the 
trouble has arjsen because the ingenuity of the lawyer has been 
exercised to the limit to meet the defence of wager and that the 

L (IW) 7 B«a. L. B. eil»30 Bon. 20$. 
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tfDidile iCQh:4iI> iiave saved t/ the mass of unnecessafy 
i^dmits iadt been brosbed aside and it bad been declared 
that the whole business was a matter of simple sale and pur- 
chase." It is submitted that the business of the Pakka Adatia 
is not merely a matter of contract. His business and the 
manner of carrying it on were sanctioned by the custom of 
the trade, a custom which u'as brought into existence by the 
exigencies of commerce and commercial convenience, as has 
already been pointed out in Chapter III. It is no doubt 
true that the relationship between the Pakka Adatia and his 
constituent is, for all practical purposes, considered to be 
that of principal and principal as no privity of contract is 
established between the constituent and the third party with 
whom the Pakka Adatia contracts, that the constituent 
never comes into contact with any one except the Pakka 
Adatia and that he has no concern whatever with any 
transactions which the Pakka Adatia enters into with 
third parties, but it is wrong to infer, that because of the 
reasons just stated, there is no relationship of agency in 
the business because the Pakka Adatia remains an agent all 
throughout the transactions and as already pointed out 
before the relationship between the two can never be brought 
solely within the category of sale or agency. The real reason 
why the defence of wager was set up by the constituent 
against the Pakka Adatia was the unjust attempt on the part 
of the constituent to evade his liability in respect of the 
transactions which he entered into through the Pakka Adatia 
and this he was enabled to do because there was a failure on 
the part of the learned judges to properly visualise the busi- 
ng carried on by the Pakka Adatia in its triif and proper 
nature and characteristics as they attempted to get over the 
difficulty merely by trying to lay it down in the later decisions 
that the transactions between the constituent and his Pakka 
Adatia fell within the category of transactions between buyer 
and seller and shut out the evidence of the transactions 
which the Pakka Adatia in pursuance of the orders received 
jfrom his constituent entered into with third parties in 
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Bombay. In other words, the courts have looked at these 
transactions from the point of view of one kind of relation- 
ship only neglecting the other ; and this is the root cause of 
the trouble. The difficulty and the trouble would and could 
be avoided and that too to a veiy' large extent, if not com- 
pletely, if the transactions between the Pakka Adatia and the 
Bombay merchant were also taken into account on the 
question of wager, for those transactions would certainly 
prow a flood of light at least on the intention of the Pakka 
Adatia with regard to the transactions he enters into on his 
constituent’s behalf pursuant to his orders. Disregarding 
these transactions is not the right way of approaching the 
question, because that is taking only a one sided view of the 
matter. The gordian knot cannot be so easily cut in this 
way, for the relationship between the constituent and the 
Pakka Adatia is of a complex and complicated character. 
It is absolutely essential, that having regard to the law of 
wager as it stands to-ciay, ail the circumstances ( including 
the circumstance of the Pakka Adatia’s transactions with 
third parties in Bombay ) must be taken into account in 
order to find out the common intention of the parties 
viz., the Pakka Adatia and the constituent, for the purpose 
of deciding whether they are simply gambling or wagering 
with the intention of paving and receiving differences only 
or whether they are doing genuine business with the 
intention of giving and taking actual delivery of the goods 
contracted for and paying for the same. 

The observations just made are particularly applicable 
to the case o|||^he Pakka Adatia and the question of wager 
in the Pakkt Adat system of transactions in view of the law 
as to wagers including Sec. 30 of the Indian Contract Act, 
as it stands to-day, as it is, one can say without the least 
hesitation in a deplorable condition. One fails to see why 
judges should be compelled to take extra precaution and 
go over and examine all the surrounding circumstances in 
order to ascertain whether a contract between two parties 
who are dealing at arm's length with each other with 
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Qi a iM perfect valid, is genuine or wagering. But this is 
the law as laid down in Sec. 30 of the Contract Act 
and the nuo^ous decisions on the subject. The tendency 
of the earlier decisions was to regard the defence of wager 
on quite a different footing from a defence of any other 
character. The tendency of the later decisions is and 
rightly so, to regard the defence of wager as dishonest and 
tjUitenable without strict proof. In this connection the 
trenchant remarks of Beaman j in Bhagu>nnd(is v. Burjorji^' 
are very pertinent and may be cited with advantage. The 
learned Judge in the judgment in the case just mentioned 
rightly observes that “ it can hardly be doubted, reading 
sonic of the more impressive passages, that their authors felt 
themselves to be doing a little more than coldly enunciating 
law ; that they felt themselves to be carrj’ing out a moral 
mission, with the result that all persons holding such views 
deemed it a matter for congratulation when a Court 
nonsuited a plaintiff, and gave a defendant relief on the 

ground of wagering" The learned Judge further pointed 

out that though the law aimed at uprooting the evil of 
gambling and set its face very sternly against it, the attitude 
which the Indian Courts had adopted in the previous decisions 
bad, insttad of reducing the evil of gambling and wagering, 
on the contrary had exactly the reverse effect, because it 
^sisted dishonest people in taking the gains but refusing to 
pay the losses, and it is evident that when a Court upholds 
him in so doing, it does an act calculated not to repress and 
^minish, but increase and encourage the very evil it strikes 
at, for nothing is more likely to stimulate gatilt^ing among 
the worst class of gamblers, than to know that while there 
is at least a chance of being paid if they win, they will 
certainly not be compelled to pay if they lose. As to the 
attitude which the courts should adopt when confronted 
with the defence of wagering, the learned Judge was of 
opinion that courts should discourage the defence of wager 
1. (1912) 1$ 15001. L.R. 89. 
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» {ar as posable and be always inclined against it on tiie 
ground that it was a dishonest defence resorted to only by 
dishonest people to evade their liabilities, in case losses were 
incurred by thenu 

It was in accordance with the sentiments and observa* 
tions like those expressed by the learned judge and especially 
having regard to the fact that in the numerous decisions on 
the question of wager the learned judges have relied upon 
all sorts of evidence documentary and oral and upon all sorts 
of circumstances in arriving at the simple conclusion whether 
the contract entered into between the parties was a wager or 
not, that it was submitted, in the first edition of this work, 
that the fact that the Pakka Adatia had entered into real and 
genuine transactions with third parties in Bombay in 
pursuance of his constituents orders, was a circumstance out 
of the many and various surrounding circumstances which 
ought to be taken into account for the purpose of ascertain- 
ing, whether the contract between the constituent and the 
Pakka Adatia, was wagering or genuine. “ It has, however, 
been said that the evidence of covering transactions is no 
evidence at all as it is too remote ; it has been urged that 
assuming that the plaintiff has succeeded in proving that his 
transactions with third parties are not wagering, it can in no 
possible way help the judge in deciding whether the parties 
to the suit were wagering and that the position would be the 
same, even if it should be found that the covering transactions 
were wagering, because if the evidence of covering transac- 
tions is a piece of evidence only not conclusive, then it 
cannot possibjy weigh down the scale one way or the other." 
The argumerils just set out seem to take it for granted that 
all evidence which is adduced on the question of wager is 
and must always be conclusive, while as a matter of fact, 
matters really stand the other way, for the decisions of the 
courts on the question of wager whether in this system of, 
transactions or otherw'ise have always been patters of 
presumption and inference from the evidence led befere* 
Jthem, which, it may be said without fear of contipdicti^, tsi 
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genemlfy kiote aisd $ek!oin conclumve. One fails to com* 
pfthmA fiftder the d«;ewstances why condustveness of 
evidence on the question (k wager in the case of the Paidci 
Adat system of transactions should be enforced with such 
rigour. Agun one fails to understand why the Pakka Adatia 
should be presumed to be guilty of the intention to gamble 
and to wager, while there is the important prima facie though 
not conclusive evidence to show that there was no intention, 
at least on his part to gamble when he has entered into 
genuine transactions with third parties in Bombay in pur> 
Suance of his constituent's orders. No doubt such evidence 
is not conclusive and cannot be conclusive, on the question 
whether the transactions between him and his constituent are 
genuine or wagering, but taking into consideration all the 
other facts and the surrounding circumstances, it would 
certainly help the court to arrive at a decision on the question 
whether the common intention of the Pakka Adatia and the 
constituent was to wager or to enter into genuine commercial 
dealings. To argue that the relevancy of such evidence is too 
remote and to say that it is reducing the relevancy of such 
transactions to an absurdity is not the right w'ay of looking 
at the question, because so long as the law of wager stands, 
as it does today, it is difKcult to understand why the 
relevancy of such evidence in the case of the Pakka Adatia 
should be ruled out simply on the ground of remoteness 
when the Court, as has been pointed out before, enters into 
lengthy and tedious inquiries into various sundry circum- 
stances to ascertain the common intention of the parties. 
Again to say that “ there is no reported case ^ which there 
has been any satisfactory evidence of a really genuine 
transaction, that it was a matter of common knowledge 
amongst all parties who enter into Pakki Adat transactions 
that the common intention is to settle them by payment 
and receipt of differences, that it would require the skill of 
an artist like Mr. Bateman to depict the consternation on 
the ^e of a Pakka Adatia who found himself confronted 
with the demand of a constituent for the balance of the 
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goods he had purchased in exduu^ for his cash, and tiud 
the Pakka Adatia is and always has been nothing more thim 
a book-maker accepting bets on commodities instead of 
race horses is, to say the least, an exaggerated assertion 
tinged with unnecessary prejudice by far too sweeping and 
can and will never be accepted by any businessman as it 
is not borne by actual facts. The truth of the matter is that 
there is no case reported or unreported, so far as the author 
is aware, which shows that the defence of wager has been 
raised by the Pakka Adatia. It can be confidently said with- 
out the least hesitation that so far as the transactions on 
the part of the Pakka Adatia are concerned, they are as a 
rule genuine and not wagering even though the transactions 
may be tainted in other respects. People who act as Pakka 
Adatias are generally respectable and financially substantial 
businessmen who actually give and take delivery of the 
goods which they contract to sell or purchase ; they 
generally call upon their constituents when the pieriod of 
delivery begins to say whether they will give delivery of the 
goods and take money in cash in return from them and/or 
vice versa and more often than not delivery is given and 
taken. The defence of wager has only been raised by 
dishonest constituents of the Pakka Adatia in order to escape 
their liability for the losses incurred by them in respect of 
the transactions entered into by them. The constituent 
seldom, nay never, objects to the transactions on the ground 
of wager when he makes profits and pockets the same. The 
Pakka Adatia who is generally a Bombay merchant has a 
reputation to l^e, and he cannot afford to lose it by raising 
the defence of wager against his constituent in order to 
avoid the payment of profits w'hich have accrued due to the 
constituent by the Pakka Adatia in respect of the transactions 
and dealings entered into by the former with the latter 
though he undoubtedly may and does some times take 
other untenable defences. Moreover if the Pakka Adatia 
foolishly took up the defence of wager against one constituent 
he would simply be committing a suicidal act as in that case 



pmm Amt $m^i 

litt, encouraged fay sudi defence, would 
fiodt togt^Wf tod attempt to avoid thdr liat^ities in re^)ect 
of the kMeea incurred by |^m nustng the same diiAonest 
defence againtt him. It Is obvious that the Pakka Adatia 
can never be so stupid as to raise the defence of vrager and 
he generally never dares to do it or does it or has ever done 
it as the reported cases on the subject prove beyond all doubt 
or dispute. 

The first case on the question of wager in the Pakkj 
Adat system of transactions is the case of Hurmukhrai 
Atftcluckchand v. Narotamdass Gordhandass^ decided by 
Ehtvar j. This was a suit to recover a sum of Rs. 4000/- 
and odd in respect of certain transactions entered into by 
the plaintiff at the request of one Gordhandas Raghunathdas 
the manager of the joint family firm of the defendants in 
which the plaintiff acted as the defendants’ Pakka Adatia 
and shroff in respect of several contracts of purchase and 
sale of linseed deliverable in May 1904 and for purchase of 
rapeseed deliverable in April and May 1904. On the respec- 
tive dates of the said contracts, delivery of the 100 tons of 
linseed and 100 tons of rapeseed had remained to be taken 
by the defendants in pursuance of the said transactions, but 
the defendants did not take delivery thereof. Thereupon the 
plaintiff sold the g<x)ds on the defendants’ account and the 
said sales resulted in a loss to the defendants of Rs. 4000/- 
and odd as and by way of damages in respect of the said 
contracts and for brokerage etc. 

One of the several defences raised by the defendants was 
that the transactions in suit were wagerir^ transactions. 
The learned judge held that it w'as not proved that Gordhan- 
das when he appointed the plaintiff his Pakka Adatia and 
asked him to register his contracts did not intend to give 
or take delivery of the goods in which he dealt and merely 
intended to gamble in differences and passed a decree for the 
plaintiff. The learned judge followed the decision of the 
Court of Appeal in the case of Bhagwandas V. Kanji* an4 

1. (t«07) 9 Bom. U R. 125. 

2. (1905) 7 Bom. L. R. 611s (1905) 30 Bom. 205. 
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lMldtl»rt"iviiaatiieplaiiittff agre^ as Pakka 
of Gmyfiiandas in the of that judgment/* he goanu^ 
teed ttud dehvny ^ould on due date be given or takm «t 
the price at which the order was accepted or differences pafrt- , 
The learned judge also held that the law laid down in the 
Contract Act as to agency had no application to the 
case before him and that the questions in the suit must be 
decided in the light of the findings in the case of Bhagwau- 
das V. Kanjt."^ It is to be noted that in this particular case, 
it was not alleged that the plaintiff had entered into trans* 
actions with third parties in Bombay in pursuance of the 
constituent's order for purchase or sale which he had 
entered into on behalf of the ( Bombay ) constituent on the 
Pakki Adat system. It would appear, however, from the 
language used by the learned judge as if the learned judge 
thought that the relation between the constituent and the 
Pakka Adatia was that of principal and agent, though they 
were not merely the relations of an ordinary principal and 
his agent as pointed out by his Lordship in his judgment at 
p. 131 of the report. 

The next case in which the question of wager in this 
system of transactions was considered is the case of Bhagwan- 
das V. Burjorjt^. The facts of the case, shortly stated, were, 
that the defendant a young man of about 30 years of age, 
who never had any regular business and/or any business 
experience and who had won a St. Ledger Sweep of about a 
lac and a quarter instructed the plaintiffs who were his Pakka 
Adatias to enter into a forward contract for the sale of 2000 
bales of Broach cotton deliverable in March 1911. This cotton 
transaction yielded, without any delivery taking place, a profit 
of Rs. 5,800/- and odd for which the plaintiffs gave credit to 
the defendant. The defendant thereafter also instructed the 
plaintiffs as his Pakka Adatias to sell for him three several 
lots of linseed amounting in all to 4000 tons, for September 
delivery. It may be noted here that the plaintiffs dealt on a 

1. (1905) 7 Bom. L. B. 611»90 Z (1912) 15 Bom. L. B. 85. 

Son. 205. 
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vtiy stnu^l scale m Itoaeet^ the receipt of linseed from their 
eonstittumts for sale iiit^^l^mbay being on an average not 
more than iSOtons of linseed in the year. On the strength 
of the sdoresaid order, the plaintiffs sold linseed to the extent 
of 4000 tons by separate contracts to 39 buyers, but there 
was no privity of contract between the defendant and the 
39 buyers whatever. The transactions took the form of sales 
by the defendant to the plaintiffs followed by re-sales by the 
plaintiffs to the 39 buyers, the plaintiffs acting as the 
defendant’s Pakka Adatias and the defendant depositing an 
aggregate sum of Rs. 61,000 to secure them against loss as 
margin money. As the market went against the defendant at 
the end of August, the plaintiffs called upon the defendant 
either to give delivery of the linseed or to authorise them to 
purchase linseed on his behalf. The defendant did neither. 
The plaintiffs purchased and delivered 300 tons of linseed in 
part fulfilment of their contracts with the 39 buyers and as 
to the balance of 3700 tons, the contracts were settled with 
these purchasers by the payment of differences. It appears, 
however, from the report, as if the purchase of 300 tons had 
been effected by the plaintiffs with a view to influence the 
result of litigation, i.c., for the purpose of showing in case 
the matter went into court, that the transactions were not of 
a wagering character. 

In the contracts made by the plaintiffs with the said 39 
buyers, there was a term that delivery should not be givep to 
the firm of N. R. and Co. a firm who were always in the 
habit of insisting on delivery of produce contracted for, 
being large exporters and of refusing to settle contracts by 
the payment or receipt of differences. 

The suit came on for hearing before Beaman J who 
decreed the plaintiffs claim holding that the transactions 
between the plaintiffs and the defendant were not wagering 
on two grounds viz. (1) that the transactions between the 
Constituent and his Pakka Adatia could never be vitiated as 
Waigecin^ provided, that the relationship between the con- 
j^^UCntand his Pakka Adatia was regarded as that of principal 
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mA a^t, (2) that the plaintiffs had passed on all the 
defendant transactiom to the 39 buyers. His Lordship 
observed at p. 96 of the report: " If the difficulty of makii^ 
good a wagering defence is so great ( and in my opinion 
ought to be so great ) even in the most questionable forms 
of forward contracts between two persons, that difficulty is 
increased a hundred fold and made virtually insurmountable, 
where as here the defence is raised against a Pakka Adatia. 
As a legal entity a Pakka Adatia was created by the judgment 
of Chandavarkar J ^ confirmed in appeal by Jenkins C. J*. 
Briefly and neglecting his one distinguishing characteristic, 
he is very like an ordinary del credere agent. But he is that 
and more. In the case of any broker or commission agent 
who is doing honest business, it may well be doubted whether 
a wagering defence could logically be set up against him. A 
fortiori is this so, where the party suing is a Pakka Adatia. 
I will not say that there might not be cases in which such a 
defence could be raised and could succeed. But they would 
lie extremely rare. 1 f, for instance, the defendant could satisfy 
the Court, that the plaintiff not only knew that he, the defen* 
dant, was a pure gambler, but also the party on the other side 
to whom he had passed on the defendant’s order, then no 
doubt he, the Pakka Adatia, would fall within the provisions of 
the Bombay Gambling Act III of 1865. So also if, in exercise 
of his peculiar privilege, the Pakka Adatia appropriated a 
client's contract to himself. It might then be comparatively 
easy to show that he knew that his client was a pure gambler, 
and never meant either to give or take delivery, and a party 
who knowing that contracts in form either for the giving or 
taking of delivery must logically be held to know, and there- 
fore to intend, that no actual delivery was to be given or taken 
under the formal contract. But in a vast majority of cases, 
having regard to the legal character of a Pakka Adatia, as 
defin^inthe judgments of Chandavarkar and Jenkins 
C. J* and adding thereto the numerous definitions of what 
amounts to a wagering agreement and what must be found 
1. (IMS) 7 Bom. L. B. 57. 2. (IMS) 7 Bom. L. B. SllsSO Bom. 205. 
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twf^re the^ZlOttrli MU :lUow that defence, it appears to me 
safe to saf, goioasUy, 11ml> Pakka Ad^ is viituatty beyond 
the reach of that plea, tliis may be unfortunate, since there 
can be tittle doubt that Bdka Adatias in the Bombay market 
constitute themselves the channel of purely wagering agree- 
ments on a very large scale, and seem likely to be able to go 
on doing so with complete impunity. 

But whether unfortunate or not, 1 think, it can easily be 
demonstrated that it is so." The learned judge then gave the 
definition of a Pakka Adatia already cited before in Chapter* 
1 and continued. " Leaving that aside, it is evident that a 
commission agent, who receives an order from a constituent 
to sell 2000 tons of any staple in the market and proceeds 
to sell those 2000 tons to perhaps a hundred buyers himself 
guaranteeing the goods for the money and the money for 
the goocis, is engaged in a transacfron which upon no view 
yet taken of any law of gambling nor under any definition 
of gambling or wagering could possibly be exposed to that 
defence. In the present instance the plaintjff-firm have 
shown that they sold the whole of the defendant's 4000 
tons of linseed to various buyers numbering thirty-nine 
in all. None of those buyers knew who the seller was or 
for that matter whether any single individual selling 
in the market more than the relatively small amount each 
himself bought. The contracts, both selling and buying, 
are made in. the first instance as between the Pakka Adatia 
and his client. Thus, in form, the plaintiff was a purchaser 
from the defendant of the whole of the 4000 tons, and in 
form it was the plaintiff who sold to these thirty-nine 
buyers that amount of linseed. Where these contracts are 
satisfactorily carried out on both sides the Pakka Adatia is 
remunerated by commission at a slightly higher rate than 
that ordinarily paid to a common agent ; and that is because 
he undertakes the responsibility of finding goods for the 
buyer and moiwy for the seller. Where, therefore, a Pakka 
Adatia, who has been compelled ovnlng to default of his client 
on one side cm: the other either to find good§ or money, 
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sedcs to recover frcHQ Unt defaulting client the amount he has 
thus been obliged to pay on his account, it becomes, I thinly 
on the face of it almost impossible to say that as between 
him and his client any defence of wagering could succeol. 
There may be very exceptional cases where the defendant 
could satisfy the court that the Pakka Adatia not only knew 
that he ( the defendant ) was merely gambling but that the 
client whom he found either to buy or sell with the defendant 
was gambling too ; and if that could be satisfactorily proved 
then doubtless the intermediary would be affected by the 
provisions of Act III of 1865 and could neither recover his 
commission nor any losses he had voluntarily incurred on 
account of his client. Such a case, I think, could only 
occur where the Pakka Adatia had handed over a complete 
order of one client to another and could be shown con- 
clusively to have been fully aware of the intention of both 
those clients to do nothing more than gamble in differences. 
Where, however, a client comes in with a large selling order 
and the Pakka Adatia immediately gives it out in the market 
to any number of different buyers, it cannot possibly be 
contended that not one of those buyers, any more than the 
sellers, ever had the intention of taking delivery." His Lord- 
ship therefore decreed, the plaintiffs claim laying stress upon 
the fact that the plaintiffs immediately passed all the contracts 
to the thirty-nine buyers. The defendant appealed against 
the said decision.^ The Appeal Court consisting of Scott C. J 
and Chandavarkar J held that the transactions in the suit 
were wagering, reversed the decision of the trial court and 
dismissed the plaintiffs suit holding that the sub-contracts 
considering their conditions were not sufficient indication of 
an intention on the part of the plaintiffs to call for delivery 
from the defendant while all the other circumstances which 
had been alluded to pointed to the conclusion that the 
common understanding was as deposed to by the defendant 
that he and the plaintiffs should deal in differences and settle 
in that way. Their Lordships observed in their judgment at 
1 Surjorji v. £iagw€mdas (1919) IS Bom. L. R. Bom. 204. 
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p. 2l7 dt Hie teppet : ** The learned judge says that 

the contracts both ieU^ and buying are tnade in the first 
instance as between the Pakka Adatia imd his client and that 
therefore the plaintiffs in form were the purchasers from the 
defendant of the whole 4000 tons and in form it was the 
plaintiffs who sold to the thirty-nine buyers under the 
covenng contracts that amount of linseed. According to the 
decision in Bhagwandas v. Kanji' which has been taken in 
both courts, as correctly stating the customary incidents of 
the business of a Pakka Adatia, the contracts of the plaintiffs 
with both sellers and buyers must be regarded as being not 
only in form but also in substance independent contracts, 
for the Pakka Adatia may at any time decide to set off one 
set of contracts, not against those which may have been their 
occasion and cause, but against some other contracts 
altogether. The selling client can never claim as of right 
the benefit of any covering contracts entered into on the 
same day as his sales but is always bound to be content with 
the personal guarantee of the Adatia. If then he can never 
claim advantage from any simultaneous contracts involving 
to another constituent of the Adatia the reverse of his own 
opierations how can it in fairness be said that if he seeks to 
establish an intention to gamble, the existence of correspond- 
ing buyers on the other side of the Adatia must always leave 
uncertain the issue as to the real common intention of the 
parties to his contract ? There are in fact no parties to the 
selling contract but the client and his Adatia who is the 
buyer. The Adatia is not the disinterested broker. He is a 
party to the contract whose intention may well be known at 
the time of its inception." The learned Chief Justice then 
continued, “ The learned judge says that had this been a 
transaction between the defendant and the plaintiffs firm them- 
selves, he should in view of the evidence of the purchase of 
300 tons of ready linseed bought “ for the Court’s proceed- 
ings ’* and the virtual certainty that the plaintiffs knew exactly 
what the defendant had in view, have been disposed to hold 
1. (190S) 7 Bom. L. R. 8tl»30 Bom. 20S. 
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that neither plaintiffs nor <tefendant at any time had the 
intention of either giving or taking delivery ; but considering 
they immediately passed all the contracts on to numerous 
other purchasers, there was no room left for such a con- 
clusion. But if, as we think it must be assumed, there was 
no privity between the defendant and the thirty-nine buyers 
their existence is only relevant if it affords an indication of 
the intention of the plaintiffs at the time of the defendant's 
contracts. But the condition in the thirty-nine contracts 
barring delivery to N. R. and Co. is we think indication of 
an intention that delivery should not be called for.” 

The plaintiffs appealed against the said decision of the 
Appeal Court to the Pri\7 Council.^ Their Lordships of 
the Privy Council reversed the decision of the Court of 
Appeal holding that the case having been decided in both 
the Lower Couits on the footing that the plaintiffs were 
employed by the defendant, as his Pakka Adatias and that 
they having acted as such the description in Bhagwaudas v. 
Kanji* of the customary incidents of such an employment 
was applicable to the circumstances of the case, though it 
was to be noted that the defendant was not an up-country 
constituent, that the plaintiffs, therefore, acted in conformity 
with the terms of their employment when they made the 
contracts with the thirty-nine buyers, that as they made these 
contracts in exercise of the authority conferred upon them 
and became liable for their performance, they also became 
entitled to be indemnified by their employer, the defendant, 
against the consequences of the acts done by them unless 
those acts were unlawful, that there was no suggestion that 
the acts of a Pakka Adatia as such were unlawful, that on the 
contrary, Pakki Adat dealings were well established as a 
legitimate mode of conducting commercial business in the 
Bombay Market, that the contract of a Pakka Adatia did not 
necessarily involve a contract by way of wager though no 
doubt it may be so, that to constitute such a contract a 

L (1917) 42 Bom. 373 = 45 L A. 29s 2. (1905) 7 Bom. L. B. 611s30 Bom. 

20 Bom. L. B. S6L 205. 
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|NH%; <fo a conirtid: 'wa« £ speculator who never intoicled to 
give 4«liverjr and even if the other party did not expect him 
to deliver, ^t would not convert a contract otherwise 
innocent, into a wager, nor would the mere fact that as to 
the greater part of the goods there was no delivery, but an ad- 
justment of claims, vitiate the transactions." Their Lordships 
therefore held that there was no bargain or understanding 
between the parties either express or implied, that linseed 
was not to be delivered nor was it a term of the employment 
that the plaintiffs should protect the defendant from liability 
to make delivery. Their Lordships observed at p. 378 of 
the report; “ Under the sales to the thirty-nine buyers it was 
the right of each buyer to call for delivery, but as the plaintiffs 
had carried through the transaction as Pakka Adatias of the 
defendant the rise or faff of the market was a matter of no 
concern to them, except so far as it might enhance the risk 
of recovering complete indemnity from their employer. Their 
right was to their commission and to an irtdemnity against 
loss as incidents of their employment." Their Lordships 
did not attach any importance to the statement ascribed to 
the plaintiffs munim that the delivery of 300 tons was made 
for the purpose of court proceedings or to the clause in the 
contracts forbidding delivery to Messrs, N. R. & Co. as 
according to their Lordships, these matters did not throw 
any doubt on the transactions. As a result their Lordships 
decreed the plaintiffs suit. This decision of the Privy council 
has been criticised by Macleod C. J in Manilal v. Radha- 
kisson^ and has also been distinguished by Shah and Crump 
J| in Motichand Maganlal v. Keshavji Appaji* 

The next case on the question of wager in this system 
of transactions is the case of Chhogmal Bplkisandas v. 
Jainarayan Kanyialal* ( after the decision of the Court of 
Appeal in Burjorji v. Bhagwandas )*. ( It came on for hearing 
before Macleod J )*. This was a suit filed by the plaintiffs 

I, 45 Bom. 422«22 Bom. U 3. (1913) 15 Bom. L. B. 750. 
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' w|k> vNsre a firm doing bosiness at Bombay a^nst the 
delradants who were carrying on badness at Cawnpore to 
recover a sum of Rs. 48000 and odd as the balance due 
the defendants to the plaintiffs in respect of losses in forward 
transactions in silver, cptton and linseed in which the plain* 
tiffs had pursuant to the instructions of the defendants acted 
as the defendants’ Pakka Adatias and in which no delivery 
was ever given or taken and though in two instances actual 
delivery orders had been given by the plaintiffs in every such 
iVistance there were cross entries in respect of such delivery 
orders. The defendants pleaded an understanding betw'Cen 
them and the plaintiffs that no delivery was to be given or 
taken and that only differences were to be paid. The 
defendants also denied that plaintiffs acted as their Pakka 
Adatias. Macleod J the trial judge dismissed the plaintiffs 
suit holding that the relationship between the plaintiffs whO' 
acted as the defendants’ Pakka Adatias and the defendants was 
that of vendors and purchasers as has already been pointed 
out whilst discussing the relationship between the constituent 
and his Pakka Adatia from the passages already cited from 
his Lordship’s judgment. After considering the course of 
dealings between the parties and the position in law of a 
Pakka Adatia in relation to his client, the learned judge held 
that no circumstance proved before him could lead him to 
suppose that the parties had any intention of doing anything 
more than gamble on the rise and fall of prices in silver, 
cotton etc., and that the whole of the evidence was in favour 
of a common understanding that the parties should deal in 
differences and settle in that way. The learned judge 
accordingly decided the suit in favour of the defendant, but 
did not award him his costs. The learned judge observed at 
page 761 of the report: “ Now that it can be taken as settled 
that there is no privity between the clients who give orders 
to a Pakka Adatia and the persons who buy and sell from and 
to the Pakka Adatia the existence of the latter can only be 
relevant if it affords an indication of the intention of the 
Pakka Adatia at the time of his accepting the clients’ orders. 

^ 12 
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H does imaSL tt> a matter of course thsd because 

the Pakka Ada^ intended to do genuine busii^ss with his 
buyers and sellers he also intended to do genuine business 
with his clients.” His Lordship therefore dismissed the suit 
on the ground that the transactions between the plaintiff and 
the defendant were wagering. The judgment of the learned 
judge was upheld by Scott C. J and Chandavarkar J on 
appeal*. The learned Chief justice observed that; "the 
denial on the one side by the defendant and the assertion oh 
the other of the plaintiffs’ employment as Pakka Adatias were 
probably made with a view to support the respective cases of 
wager and no wager but for the reasons given by the court 
in Burjorji v. Bhagwandas, we are of opinion that the 
existence of the Pakki Adat relationship does not of itself 
negative the existence of an understanding between the 
adatia and his constituent that no delivery should be given 
or taken under forward contracts and that only differences 
should be recovered." Then after referring to the books 
of accotint of the parties and to the other evidence in the 
case, their Lordships obser\'ed " This is all consistent with 
the plaintiffs contention that they were Pakka Adatias of the 
defendant transacting business upon the terms of the 
Bombay custom described in Bhagwandas v. Kanji*, but it 
follows that qua the defendant they were principals and not 
disinterested middlemen bringing two principals together. 
The question then which we have to decide is what on the 
evidence was the common intention of the parties with 
regard to the settlement or completion of the transactions 
referred to in the account annexed to the plaint." Their Lord- 
ships after a critical examination of the evidence affirmed the 
decision of the lower court and held the transactions in the 
suit to be wagering and gambling and dismissed the plaintiffs’ 

L (1913) 38 Bnm. 204 C.A. = IS Bom. Bom. L. B. 213. 215. 216. 

L. R. 716. 3. (190$) 7 Bom. L. R. 611s30 

2. (1914) 99 Bom. 1, 5. 6«(1916) 16 Bom. 205. 



VAXKA ADAm ANO WAOBRINCL 91 

{ordering the platAtifis to pay the defendants costs of the 
suit and appeal. 

It might be noted that the decision of the Court oi 
Appeal in this case was given following their own decision in 
Burjorji v. Bhagwandas^ before the decision of the Privy 
Council in the latter case on appeal*. 

The next case on the question under consideration is 
that of Moiichand Magandas v. Keshav Appaji* where the 
fpcts were as follows ; — ^The suit was to recover the amount 
due in respect of certain contracts entered into between the 
plaintiffs and the defendants which the trial court found as 
wagering. Some of the contracts the plaintiffs had allocated 
to themselves, while the rest were placed by them with third 
parties by way of cover for their contracts with the defendants. 
It appears from the report as if none of the contracts between 
the plaifitifls and the defendants were settled in any other 
manner than by payment of differences and no delivery was 
ever asked for or given. 

The trial Court held that the contracts which the 
plaintiffs had allocated to themselves were wagering contracts, 
but that the contracts which the plaintiffs had placed with 
third parties by way of cover were not shown to be wagering 
and were binding on the defendants. The lower appellate 
court Mr. G. D. Madgaokar, District judge of Khandesh 
afterwards a judge of the High Court of Bombay, held on 
the evidence that the common intention of the parties was 
to deal in differences only and to wager, and that it was a 
matter of indifference whether with a view to avoid the risk 
of certain contracts with the defendants the plaintiffs entered 
into contracts with third parties and therefore disallowed the 
plaintiffs claim as regards all the contracts with the 
defendants. 

On appeal to the High Court the case was argued on 
the assumption that the contracts in question were subject 
to the incidents of the Pakki Adat system as mentioned in 

L (1914) 19 Bom. L. B. 716 = 38 29= 20 Bom. L. B. 204. 

Bom. 204. 3. (1920) 22 Bmb. U B. 406. 
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Simgvamlm ▼. and the decincm of the Ap^wid CoihI 

below was also on t!|e s^e basis, even though the plaintifis 

( I^dtfca AdaClas ) w^ canying on business at Amalner and 

not in Bombay as was the case in Bhagwandas v. Kanji*- 

and it was common ground that the plaintiffs were Pakka 

Adatias and had done business with the defendants as such. 

It was contended on behalf of the plaintiffs relying on 

tte judgment of Bhagwandas v. Burjorji* that as they were 

Pakka Adatias and had entered into contracts on the Pakki 

• 

Adat system with third parties to cover contracts entered 
into by them with the defendants, the intention of those 
third parties must be shown to be the same as the intention 
of the defendants to deal in differences only and to wager, 
and that it was not sufficient to show that the common 
intention of the plaintiffs and the defendants was to wager. 

It was contended for the defendant respondents that as 
it was found as a fact that the common intention of the 
parties was to wager, it was not essential to prove as a matter 
of law that the intention of the parties with whom the plain- 
tiffs entered into contracts also was to wager. In other 
words, it was contended that it being a finding of fact based 
on evidence it ought to l^e accepted in second appeal and 
their Lordships accepted this contention of the defendants as 
there was no error of law. The only error of law suggested 
was that it was necessary for the defendants to establish that 
the third parties, with whom the plaintiffs had entered into 
contracts to cover the contracts with the defendants, had the 
same common intention. Dealing with the question under 
consideration, the learned Judge Shah J said at p. 409 of the 
report : “ If the plaintiffs are Pakka Adatias, they enter into 
contracts with the defendants, and the defendants have 
nothing to do with the contracts of the plaintiffs with third 
parties. The position of a Pakka Adatia differs in this 
respect from that of an ordinary commission agent as pointed 
out in Bhagwandas v. Kanji^. 1 do not see how it could be 
said as a naatter of law that the common intention of the 

1. tmS) 7 Bom. L. R. 611 <=30 Bom. 205. 

2. (1017) 42 Bom. 373 « 45 L A. 29s 20 Bom. L. B. 561. 



vMm *mxtA AMD wmmm, 

parties to wa^er mist be proved. Ail that could be said 
is that the conunon intention of the two contracting parties 
( M., the plaintiffs and defendants ) must be proved, arid that 
in drtermining that hct on evidence the court ought to take 
into acxount as a piece of evidence the circumstance that 
the Pakka Adatias have entered into contracts with third 
parties which are not wagering contracts to cover their 
contracts with the defendants, and that if the Pakka Adatia's 
contracts with the third parties represent genuine business 
transactions and not wagers, it may be said he had similar 
intention in entering into contracts with the defendants. 
But it would not be conclusive on the question of the 
common intention of the parties. The judgment of their 
Lordships of the Privy Council in Bhagwandas v. Burjorji^ 
shows that on an appreciation of the evidence in that 
case their Lordships were not satisfied as to the common 
intention of the parties ; and in dealing with the evidence the 
circumstance that the third parties were entitled to call for 
delivery was taken into account. But the question that is 
considered is whether the parties had the common intention 
to wager. I do not think that this judgment shows that as 
a matter of law it is essential to prove not only that the Pakka 
Adatia and his constituent had the common intention of 
wagering but that even the third parties with whom the 
Pakka Adatia entered into contracts had the same intention, 
in order to establish that the contracts between the Pakka 
Adatia and his constituent are wagers. In the present case 
it seems to me that on the evidence the common intention 
of both the parties is found and that there is no error of law 
which can vitiate it. The remarks of the lower appellate 
court relied upon as disclosing an error of law when read 
with reference to the context, mean in effect that the common 
intention of the parties is clearly disclosed by their uniform 
course of conduct and that the fact of the plaintiffs having 
entered into contracts with third parties does not matter 
under the circumstances.” 

1. (1917) 42 Bom. 373s(1917) 45 L A. 29x:(1917) 20 Bom. L. R. 561. 
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the ca«e on the quertioo under eoaaidar* 

sitkm ht the case M^niMRaghunatk v. Radhakisson Ram- 
iiwan^, Tlie lacts of «tlin^be were as follows : — ^The jdain- 
tiffs alleged that they were employed in Bombay as ** PaUm 
brokers " ( Uiat is Pakka Adatias ) by the defendants doing 
businem in the Berars to enter into forward contracts of sale 
and purchase of cotton on their behalf in Bombay. Under 
instructions of the defendants who were advised by the plain- 
tiffs about the state of the market from time to time the 
plaintiffs entered into a number of transactions of sale and 
purchase of cotton on defendants behalf. The accounts 
between the plaintiffs and the defendants were adjusted from 
time to lime and according to the plaintiffs the defendants 
losses at the date of the suit amounted to about Rs. 20000, the 
greater portion of the same relating to differences which 
resulted from cross-contracts. Not a single contract in the 
usual form was signed. The whole business from start to 
finish was transacted by book entry, the defendants being 
debited with the cost of purchases and credited with the price 
of sales. The plaintiffs would make nothing except their 
brokerage. The plaintiffs having sued to recover the said 
amount, the defendants contended, inter alia, that the trans- 
actions in which they employed the plaintiffs were gambling 
and wagering transactions and that it was well understood 
between the parties that no delivery was ever to be given or 
taken in respect of them and that the plaintiffs were to enter 
into such transactions only. In support of the said conten- 
tion the defendants relied upon t he surrounding circum- 
stances and in particular upon the correspondence between 
the parties and the actual course of dealing which showed 
that the transactions were not intended to be anything more 
than mere debit and credit entries and were to be settled by 
piB^yment of differences only. The trial court Beaman j 
(decreed the plaintiffs claim and directed an account to be 
laken, holding that the transactions were not wagering 

1. (1020) 23 Bom. L. R. 1018»(1921) 45 Bom. 586. 
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contacts and tint tli« plaintiffis merely occupied the portion 
ol middhnnen or ordinary lu'okers. 

The learned trial jud^ Beaman J treated the case as 
not falling within the decision in Burjorji v. Bhagwandm*- 
and said that he did not think that any valid distinction could 
be drawn between Pakka and Katcha brokers and accordingly 
decided the case on the footing that the transactions between 
the parties fell within the category of transactions between 
principals and agents and that the plaintiffs were merely 
middle>men or ordinary brokers of the defendant. The 
learned judge observed at p, 392 of the report: “ For, speaking 
generally, I think the proposition must be true that a wagering 
defence would never be established against a mere agent 
whose real contract goes no further than commission or 
brokerage which he is entitled to demand for his services to 
his principal. So restricted, as between the principal and 
the agent, there never could be any question of wagering.” 
And again at p. 395 the learned judge observed, “ However 
a case may stand between principal and principal, it is 
obvious that it must be enormously complicated as soon as a 
wagering defence is raised against a mere agent." x x x 

" 1 do not propose to touch upon the evidence in detail 
partly bacause of its intrinsically bad quality, and partly 
because all the facts material to be known are virtually 
admitted. I am satisfied that the defendant has not been 
able to prove either that he himself never at any time meant 
to give or take delivery of the goods covered by these con- 
tracts, or that the plaintiffs were aware of such intention if he 
had had it, much less that the parties, who sold, held simitar 
intentions and that the plaintiffs were aware of that also. 1 
must, therefore, hold that these contracts were not wagering 
contracts.” The defendants having appealed, it was urged 
on their behalf that the trial Court erroneously allowed the 
plaintifiFs in the course of their reply to alter their case which 
was that of a Pakka broker ( which is the same thing as a 
Pakka Adatia ) into one of an ordinary broker. The appellants 
1. (1915) 16 Bom. L. B. 716a39 Bom. 1. 
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and tctpai! for further evidoioe hy cross- 


<g{ftmuui^ftn||»huntiiB swnesses to prove that the plaintilb 
in their with third parties ««re acting as principals 

and iM>t as mSdlemen. The appellate court ( Scott C. | and 
Heaton J ) came to the conclusion that in the interests of 
justice and having regard to the facts brought to their notice 
further evidence should be taken in the case to prove that 
the plaintiffs in their dealings with third parties were acting 
as principals and not as middlemen, treating the Psddca' 
broker exactly on the same footing as a Pakka Adatia. 

The Court remarked “ Now in these courts wagering 
contracts in produce take two froms : contracts in which 
there are two dealers, buyer and seller, generally brought 
together through the agency of some middleman, a broker, 
tmd contracts between an up-country constituent and what 
is known as a Pakka Adatia, in which, according to the ruling 
in ' Bhagwandas v. Kanji^, there is not necessarily any con- 
tracting party beyond the up-country constituent on the one 
hand and the Pakka Adatia or commission agent on the 
other, for the Pakka Adatia is, for the purpose of the 
transaction, regarded as principal. 

As a result of that decision, it has been held in burjorji 
V. Bhagwandas* that it is sufficient if the knowledge that 
there is no intention of carrying out a contract on the part of 
up-country constituents of the Pakka Adatia goes no further 
than the Pakka Adatia, and it is not necessary to show any- 
thing more than the intention on the part of the Pakka Adatia 
also, that the contract should not be carried out in specie. 

With r^ard to the other class of contracts, of course 
it is necessary to show that there was no intention on the 
part either of the persons brought together by the middleman, 
so to carry out the contract.” 

On fresh evidence being recorded and on further hearing 
of the appeal it was held by the appeal court consisting of 
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Mwieod C. J and Fawcett } reveising the deciipipip^ir 
tnal judge ( Beaman J). 

(1) that the correspondence between the pai^tl^in which 
tfie plaintiffs frequently referred to satta dea&|g^ and the 
need hedging as the market turned against t» fhfendants, 
ami the actual course of dealings between *the parties, 
established beyond doubt that not only the plaintiffs knew 
that the defendants were gambling and not speculating but 
tji^it there was a secret understanding that there was to be 
no actual delivery of cotton and that all transactions were 
to be adjusted by paying and receiving differences only ; 

(2) that the evidence in the case further established that a 
similar understanding prevailed between the plaintiffs and 
third parties ( with whom the plaintiffs dealt for the same Vaida 
and for amounts of produce corresponding with those for 
which the defendants entered into contracts ) that the trans- 
actions between them should be closed either before or at 
the Vaida by the payment of differences only ; 

(3) that if the plaintiffs were to be regarded as employed 
for labour, the evidence showed that the parties had entered 
into transactions knowingly to further or assist the entering 
into or carrying out agreements by way of wager within the 
meaning of Bombay Act III of 1865, in asmuchas the plaintiffs 
were in effect employed by the defendants to make bets on the 
rise and fall of the cotton market and the plaintiffs having 
that knowledge encouraged the defendants to give them 
orders for bets with the result that the plaintiffs made bets 
in consequence of those orders with the third parties who also 
knew that in their own transactions they were betting with 
the plaintiffs ; 

(4) that the mere circumstance that the greater part 
of the plaintiffs claim related to differences resulting 
from cross-contracts did not make the contracts less the 
wagering transactions, for where the court found that when 
the contracts were intered into there was a secret under- 
standing that only differences were to be paid and received 
it did not mattm^ much if the parties before the Vaida agreed 

13 
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to fix tfadf jNSBset or g^ns rather than wait till the Vaida. 
His LonM^^tfae observed at p. 406 of the 

report : ** How» the cfiief difficulty in dealing with this appeal 
appears to me to arise from the fact that the proper 
issues wexe not raised, and that was due to the fact that 
although contests between Pakka Adatias and their cons* 
tituents in these courts have been frequent, it does not seem 
to have been sufficiently realised that if the contract between 
the Pakka Adatia and his constituent is a contract of employ* 
ment, such a contract can never by its very nature come 
within the definition of a wagering contract and the Pakka 
Adatia must win unless the constituent can bring the con- 
tract within the provisions of Bombay Act 111 of 186S. That 
test was present to the mind of the learned trial judge and 
was also referred to during the argument in Bhagwartdas 
Parashratn v. Burjorji Ruitonji^, but unfortunately it does 
not appear that the respondents there were represented,” 

The learned chief justice then graphically described the 
transactions between the parties in the following terms at 
pp. 407 of the report. “ The business between the plaintiffs 
and defendants was carried on by correspondence, the 
plaintiffs advising the defendants with regard to the state of 
the market, the defendants giving the plaintiffs orders to buy 
or sell. The commodity dealt in was mostly Broach but 
also Bengal and Akola cotton. Now, leaving all question of 
wagering aside for the present, when the defedants ordered 
the plaintiffs to buy, say 100 bales Broach cotton for the 
March Vaida, and the plaintiffs booked the order, that meant 
that the plaintiffs undertook to produce the cotton on the 
Vaida day and defendants undertook to pay for it. The 
plaintiffs might cover their own liability by entering into 
a forward contralt^lrith a seller, or they might prefer to take 
the risk themselves. Whatever course they pursued the 
defendants li^ nothing to do with any parties with whom 
the plaintiffs contracted. The plaintiffs only were liable to 
tiiesiL If that were the only transaction, when the Vaida. 

1. (1917) 2fi Bom. h. K. S61s42 Bom. S73>45 1. A. 29. 
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arrived, the defendants could rifher call upon the plaiidiffft 
to driiver the cotton or settle at the room rate. H, however, 
before the Vaida day the defendants gave the pUuntiffe an 
order to sell 100 bales then the business would be squared, 
the defendants would be debited with the cost of the purchase 
and credited with the proceeds of the sale. In the account 
of the suit dealings in Broach cotton at p. 202, it will be 
seen that the plaintiffs covered their own liability by entering 
into contracts with other parties, with the exception of 100 
hales which were sold at the room rate at the Vaida. Not a 
single contract in the usual form was signed. The whole 
business from start to finish was transacted by book entry, 
the defendants being debited with the cost of purchases and 
credited with the price of sales. The plaintiffs would make 
nothing except their brokerage and the profit on the 100 
bales settled at the room rate at the V'aida.” 

" Stopping there, if there was nothing more in the case, 
there would be no answer to the plaintiffs claim. They were 
employed to buy and sell cotton and if they incurred losses 
in the course of their following their employers instructions 
they were entitled to be indemnified. And if it be once 
realised that they guaranteed to find the cotton ordered by 
the defendants or to pay cash for the cotton sold, while the 
defendants had no concern whatever with the methods by 
which they arranged to fulful their guarantee, then it would 
seem that in the absence of any evidence of witnesses, or of 
inferences which can be drawn from surrounding circums- 
tances with regard to any understanding arrived at between 
the plaintiffs and defendants, it is absolutely irrelevant to 
enter into the question how the plaintiffs arranged to fulfil 
their guarantee.” 

As to the decision of the Privy Council in Bhagwandas 
Parashram v. Burjorji Ruttonji BotnanjP referred to above, 
his Lordship after setting out the facts of the case and after 
citing the passage in their Lordship's judgment at p. 578 
beginning with the words " No doubt the contract of a Pakka 
1. (UI7) 42 Bom. 37S«45 L A. 2»«22 Bom. L. B. ML 
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^EiiRi TOove^ mta si pp. 423^25 of the rqMii : 
**How gradlsililittspect I confess to bainog some 

diffiou% m i^Uamag that passage, taken in conjunction with 
the incidents of the employment of the plainUfis as Piddm 
Adatias as set out in Bhagwandas v. Kanji^. It was the platn- 
tifis who had undertaken to deliver to their thirty-nine buyers, 
there was no privity of contract between the defendant and 
ihose buyers, and though it seems that the defendant in form 
contracted to sell to the plaintiffs that was merely one way 
of noting down what the defendant had employed the plain- 
tiffs to do. Nor do 1 understand how the employment of 
plaintiffs by defendant could be by way of wager, unless 
that expression can be extended to the employment of an 
agent to make a bet. But such a contract of employment 
cannot, it is submitted, come within the definition of a 
wagering contract. It seems as if their Lordships considered 
&at there was only one set of transactions, for again the issue 
was whether thetransactions on which the claim rested were 
agreements by way of wager ; but whether the defendants 
were sellers to the thirty-nine buyers, the plaintiffs also 
being liable to the buyers, or whether the plaintiffs only were 
to be considered as the sellers is by no means clear. The 
question whether the contract of employment of a Pakka 
Adatia could be vitiated under Bombay Act III of 1865 was 
no where discussed. However that may be, the facts of this 
case bear no resemblance to the facts in Bhagwandas Parash- 
ram v. Burjorji Rattonjt Bomanji*. 

The plaintiffs there had entered into written contracts 
with thirty-nine buyers, and there was no evidence that as 
between the plaintiffs and those buyers there was a common 
intention to wager. Nor were their Lordships satisfied that as 
between the plaintiffs and the defendant there was an under- 
standing that everything was to be settled by payment of 
differences. Here all the evidence points to an undertaking 
only between the plaintiffs and defendants but also 

% (1905) 7 Bom. L. B. 611=30 Bom. 2. (1817) 45 L A. 29 =42 Bom 373=22 
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betveeo the plaints and the persom with whom they deidt 
that aU transactimis should be closed either before or at the 
Vaida by payment of ditFerences. The evidence also shows 
that the defendants in effect employed the plaintiffs to make 
bets on the rise and fall of the cotton market, that the plaiilh 
tififs knew that and encouraged the defendants to give them 
orders for making bets and that the plaintiffs made bets in 
consequence of those orders with third parties who also 
knew that they were betting with the plaintiffs. Apart from 
that, if A employs B to make a bet and B for his own con- 
venience enters into a contract with a third party which can 
be enforced, that does not in any way get rid of the fact that 
A was betting, that B knew that he was betting and agreed 
to assist him in attaining his object. I cannot conceive any 
jury even if they happened to be gifted with only an ordinary 
amount of common sense, coming to any other conclusion 
than that all the transactions recorded in the case were 
wagering, pure and simple, and it really makes no difference 
whether the defendants were buying cotton from and selling 
cotton to the plaintiffs direct, or employed them to buy and 
sell on their behalf. There never was the slightest intention 
to deliver a single bale and all the transactions were to be 
adjusted by paying and receiving differences.” 

Referring to the contention of the plaintiffs that the 
greater part of the plaintiffs’ claim related to differences 
resulting from cross-contracts ; and, therefore, could not be 
based on wagering contracts, His Lordship said “ Now if A 
orders B to buy 100 bales cotton at the market rate for a 
future Vaida and the Court is of opinion that when the 
contract is entered into there is a secret understanding that 
only differences are to be paid and received, that is to say, 
that if the market rate at the Vaida is higher B pays A the 
difference, and if the market rate is lower A pays B the 
difference, it does not seem to matter much if the parties 
before the Vaida agree to fix their losses or gains rather than 
wait until the Vaida. It depends entirely on whether the 
ori^nal contract is held to be a wager or not. Apart from 



aoc(»iilii|g ^‘|0 tiie d^ciston in Bhagmmtdim v. Krn^P- tbe 
A^tia is^mdltlimo oUigi^ion to make a cross-contract." 

Rt^en^llg to tile r||li|iarks of Beaman J in the Lower 
Court at tln» Oi^cluslon of his judgment already cit^ before 
the Learned Chief Justice remarked at p. 418 of the report : 
** Those remarks were based on the decision that the plaintiffs 
were middlemen and that the actual contracting parties were 
tlie defendants on the one hand and the parties with whom 
the plaintiffs entered into contracts at the defendants instruc- 
tions on the other. But as the plaintiffs are now admitted 
to have occupied the same position as Pakka Adatias, we must 
consider the evidence which was before Beaman J and the 
evidence since recorded from an entirely different point of 
view. There is no need why we should be deceived by the 
pious protests of the plaintiffs, if from a survey of the 
surrounding circumstances we must come to the inevitable 
conclusion that the plaintiffs were the centre of a series of 
of gambling transactions, and that there must have been an 
understanding well-known to all concerned on all the four 
points which 1 have set out above. First the defendants 
were traders in the Berars. Can it possibly be suggested 
that the plaintiffs ever imagined that the defendants wanted 
Broach cotton sent to them or that they would have Broach 
cotton to deliver ? Mr. justice Fawcett referring to the 
learned Judges remarks in the court below that the evidence 
showing that to the plaintiff’s knowledge defendants never 
meant real business, " has no bearing whatever upon the other 
half of the contract, that is to say, the intentions of those 
who were selling against the defendants buying orders,” said : 
" This is no doubt corect if the plaintiffs were mere 
middlemen, as the lower Court treated them ; but it is now 
common ground that they were on the same footing as Pakka 
Adatias, who as Regards his up-country constituent is a princi- 
pal and not a disinterested middleman bringing two principals 
together, and consequently this view falls to the ground. ” 
Mr. Justice Fawcett in his judgment in the said case 
leferniigto the question of wager observed at pp. 426-427 of 
1. <190$) 7 Bom. L. B. 611=30 Bom. m 
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the report : ^ i do not agree with the learned Advocate 
General that the hict of the plainti£Fs making themselves liabte 
in the Bombay Market is conclusive against the plea of wager 
or furthering veering transactions. Nor do I read the judge- 
ment in Bhagwandas Parashram v. Burjorji Ruttouji 
BomanjP as laying down any such proposition." In the 
paragraph at p. 378 begining : " Under the sales to thirty- 
nine buyers " the matter is dealt with as an indication that 
the adatias had no common intention to wager : but the 
question still remains whether the contracts in respect of 
which the plaintiffs sue, were not knowingly made to further 
or assist the entering into agreements by defendants, by 
w'ay of gaming or wagering, within the meaning of Bombay 
Act III of 1865. And even as regards a common intention 
to wager, it seems to be a question purely of probabilities." 

In this connection the unreported decision of the Appeal 
Court consisting of Shah A. C. J and Fawcett J in the case 
of Hurnandrai Fulchatid a firm v. Kanaiyalal son of Puran- 
mal* may also be referred to. This was a suit filed by 
the plaintiffs appellants against the defendant respondent 
to recover certain losses and damages in respect of the 
defendant's forward transactions in cotton. The defendant 
pleaded that the transactions were wagering. The lower 
Court ( Marten J ) dismissed the plaintiffs suit on the ground 
that the transactions were wagering, as the learned judge held 
that there was a secret and tacit understanding between the 
plaintiffs and the defendant that there was to be no delivery 
in respect of the transactions and that the parties were to deal 
in differences only. The learned judge came to this con- 
clusion as he was satisfied as to the defendant’s poverty and 
complete lack of means to be able to enter into transactions 
of the magnitude and e.xtent as the transactions in the case 
disclosed and as to the plaintiffs’ knowledge of the 
defendant’s condition. As against the defendant's conten- 
tion as to wager, the plaintiffs inter alia contended that in 

1. (U17) 45 Bom. 373s45 L A. 29» 2. Appeal No. 23 of 1924 autt No. 

20 Bma. L. R 501. 3340 of 1929 unrepottod Jodf- 

moot dated 15-7*1924. 
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laet in maiiia t , moit of the transactioiiB enteved iaiti 
hdtmm nnd >^'|Mendant they liad eatKped into 

with anotl^ person one M. N. 
and d»|t fiuy had tn fact covered the contacts in snH with 
contmds b^ween them and the said N. N. It was further 
urged by the plaintiffs that they had in fact given and taken 
delivwy in respect of these transactions and that under the 
mrcumstances there was no common intention between the 
defen^uit and the plaintiffs to deal in differences only. Varioufi 
accounts in respect of the transactions in suit between the 
plaintiffs and the defendant and also between the plaintiffs 
and N. N. were put in and the said accounts were not disputed. 
Shah A. C. J referred to the case of Manilal v. Radhakisson^ 
referred to above but observed : “ that each case depended 
On its own facts and that it was not possible to derive any 
assistance from general observations in other cases and that 
it was not a safe process to adopt to attempt to compare the 
evidence in one case with the evidence in the other." 
Referring to the plaintiffs’ corresponding transactions with 
third parties, the learned judge remarked in his judgment ; 
** there is the further fact which is very important, namely, 
that in respect of most of these transactions ( i.e. the trans- 
actions in question in this suit ) the plaintiffs entered into 
corresponding transactions with third parties and Ex. K 
which contains the various entries with reference to these 
transactions in which delivery orders were given and taken 
shows prima facie at any rate that the plaintiffs entered into 
corresponding transactions which were not in the nature of 
wagers with third parties. I do not think such entries are 
conclusive against the theory that the transactions between 
the plaintiffs and the third parties may have been in the 
nature of wagering but where the accounts are not challeng- 
ed and where the defendant himself is not in a position 
to sugge^ anything against the face value of the transactions, 
Ufhich are proved in a manner in which they have been 
profcd in this case, it is a circumstance to my mind which 
45 Bom. S86s22 Bom. L. B. IftlS. 

A. 
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povM mi «Ik>ii 14 wd^ » iivour of th« pbunti%’ 
dnt tbe tansactimis lietweeo themselves and the dfelemild!# 
oould luk be vi^ering hansactions but real truisactmilii 
thtese transaidions with the third parties have been provnd 
mid excqit in one case all the other contracts ^ sad6 
a|td purchase between the present parties were covered 
with contracts with third parties. If accept the view that 
these transactions were in the nature of wagers, it seems to 
be difficult to ignore this circumstance in determining die 
‘question of fact in this case, whether the common intention 
between the plaintiffs and the defendant was to deal in 
differences only. To that circumstance, it seems, the learned 
judge has not given that weight which in my opinion, it is 
entitled to.” It may be noted here that Fawcett ]., who was 
a party to the decision in Mantlal v. Radhakissen^ referred 
to above also fully endorsed the view taken by Shah A. C. J 
with reference to the convering transactions of the plaintiffs 
with the third parties. His Lordship in his judgment 
observed in this connection: " 1 admit I have felt some 
hesitation on the question of differing from the view taken 
by the learned Judge below, because the circumstances do 
undoubtedly create at any rate suspicion that there was a 
common intention only to pay differences. But of course 
mere suspicion is not enough. The question is whether the 
defendant has discharged the onus of proof that lies upon 
him. After briefly referring to the defendant's testimony 
the learned judge continued, “ as regards the circumstantial 
evidence this case seems to be really weaker than the one 
which arose in the leading case of Bhagwandas v. Burjorji* 
where the Privy Council upset the decision of this court that 
the transactions between the defendant Burjorji in that case 
plaintiff and the who were Pakka Adatias were of a ws^ering 
nature. That case has some similarities with the present one ; 
and although I quite agree with the learned Chief Justice that 
it is dangerous to compare the evidence in one case with the 

1. (tttOt 45 Bern. 38«>22 Bom. L. 2. (U17) 42 Bom. k 

B.2018. 

14 



<s<^ilenc« A yet In a^uchas this dedston of flie 

Brivy Comdl i» tilf losing authority we have for our 
gKudance, I ti^nh it is of Isome help to see how far the present 
case compares with the one where their Lordships held that 
the onus proof bad not been discharged by the defendant. 
In that case, as in this, the defendant had no regular business, 
he was merely speculating in order to try to get some money. 
And as in this case, so in that, the defendant had no regular 
m«m8. The only difference in their position is, that the 
ddendant in the Privy Council case had had the luck to win 
a sweep, which gave him a certain amount of money. As is 
the case here, the plaintiff in the Priv'y Council case had 
entered into transactions with third parties of a bona fide 
nature. This High Court in its judgment reported in 38 
Bom. 204, 218 held that those transactions with third parties 
were not sufficient indication of an intention on the part of 
the plaintiffs to call for delivery from the defendant and that 
there were other circumstances which showed that really in 
those transactions, there was a common intention that 
delivery should not be called for. No indication of the latter 
kind exists in the present case and this is therefore a stronger 
one in favour of the plaintiffs than was the case, which the 
Privy Council had under consideration. The Privy Council 
considered these third party transactions went against the 
theory of a common intention to gamble and 1 think in the 
present case due weight must be given to the same consider- 
ation. There is no correspondence or other evidence 
showing this common intention clearly. 1 agree therefore 
in holding that the common intention set up by the defendant 
has not been established The Appeal Court as a result 
decreed the plaintiffs claim and held the transactions not to 
be wagering. 

The same learned judge Shah A. C. J seems, however, 
to have taken a different view and to have endorsed the 
dictum of the Appeal Court in Manilal v. Radhakissen^, in 
the case of Hukundchand Balia v. Sobhagmal Gianmal*, a 
if ii»m Boa. U 2. (1924) 26 dom. L. B. 1097. 1104. 
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case of Kafcdii Adat transactions where his Lord^ip obswvod; 
**ln Maniial Ra^utuUk v. Radhakison Ranymm,^ 3ie 
two questions adiich may arise for consideration in a case 
of tlut character have been stated by the learned Chief 
Justice. With reference to the first question, namely, if 
the contract between the parties was one of employment 
for reward was it knowingly made to further or assist the 
entering into of agreements by way of gambling or wagering," 
the learned Chief Justice proceeds to point out what the 
defendant would have to prove in order to succeed on that 
issue ; and among the four points stated the last one shows 
that, even if the plaintiffs did not contract with third parties 
in pursuance of their orders, differences would be received 
and paid exactly as if they had. That situation could arise 
in the case of a Pakka Adatia because as between the Pakka 
Adatia and the up-country constituent both are principals 
with reference to the contract, and it does not matter in the 
least as to whether the Pakka Adatia has entered into other 
contracts with third parties to cover the contracts or not. 
It is entirely a matter of his discretion and choice to enter 
into contracts with third parties, but the contract between the 
Pakka Adatia and the up-country constituent is complete." 

On the question of w^ager, the case of Harnarayan 
Jodhraj v. Radhakisan Chanddrabhan* decided by Kotwal 
A. J. C. might as well be referred to. In this case the 
defendant employed the plaintiffs as his Pakka Adatias and 
the plaintiffs sued to recover the amount due to them in 
respect of the transactions entered into by them on the 
defendant’s behalf as such Pakka Adatias. The defence was 
that the transactions in suit were wagering. It was held 
that the transactions were wagering. Referring to the 
plaintiffs contention that they being merely agents if they 
paid up losses on defendant's behalf they were entitled to 
recover the amount paid from the defendant, the learned 
Judge said that the relationship between Pakka Adatias and 
their constituents was not one of principal and agent, but 
1. ano) 22 Boa. L. A. lOlS. 2. A. 1. B. (1923) Nag. 924. 
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4iilifle4 to toociter from iht di^endasMb. A|aia io 

JPHwfti BitrflA V« Bkdmmhandf* Ifadlgaiiov ] (oUowmg 
itediioli fltf if^tdeod C. J. in Manital v. RadhaJussen* held 
tiiat ^ touRsactions of a Pakka Adatia could be un^eriag 
tiUMi^ it is true that His Lordship has not dtecussed the 
^picsticm. His Lordship observed in his judgment in this 
tiOlinectiofi. 

“ The last question of fact is the question of wagn* and 
d mu^ depend upon the circumstances of each case. It ik 
tree, as it is contended for plaintiff that a certain amount erf 
gold 50 tolas was purchased and was sent. Reading the 
tofsespondence as a whole, it refers in several places to Teji 
ICsndi and Budla and in the absence of any evidence that the 
plaintiffs were really dealers in cotton or that the defendant 
No. 1 was so, there is no doubt left in my mind that the 
other transactions including the present transaction, apart 
from the 50 tolas of gold purchased, were all Vaida transac- 
tions and were all intended to be settled by the parties, not 
by way of delivery but by way of differences. It follows that 
on the facts of the present case, this case is one not like 
Bhagwandas v. Burjorji*^ but rather within the catagory of 
cases such as Manilal v. Radhaktssen* where even against a 
Paldca Adatia, it was held that the transactions were Sutta 
and by way of wager.” 

In the Court of Appeal* Marten C. J. delivering the 
judgment of the court said that it was unnecessary to decide 
the question and observed that he did not think that a 
common intention to wager was proved on the facts of the 
case. His Lordship’s observations on the decision in 
Manilal v. Radhakissen* are very important and pertinent on 
the question under consideration and may well be cited with 
advantage as his Lordship thinks that the transactions may 

A fMSOl 49 B<»> S8««>23 Boa. 3. (19n) 42 Bom. 973»29 Bom^ U 
L. B. tOI». R. 5«ls4S L A. 2». 

A l|BltN<K£78S«f 1922 uanportod 4. (1920) 45 Boa. SS6»22 Bool S. 
jttdcinuii rfAod 10th Xuoh B. 1018. 

‘ 5. (1028) 29 Bom. L. B. 14f. 181. 



mo w mxm am. 09 

mt be td the fict that the eahtoMse^ 

gmnhw tnmsMtioiiB er^ fliird i»rtbs is not ratabtidied as 
il was oot in fact e^Uished before their Lordshifs. 

His Lordship observed at p. 151 of the report : 

** in that view of the case it is unnecessary to decide 
whether the transaction was a wagering one. But if contrary 
to Uie view which I take the plaintiff ought still to be allowed 
to lead farther evidence to prove the market rate on the 
material dates, 1 should, with all respect to the learned judge, 

* be unable to agree with his finding on the question of wager- 
ing, as 1 do not think that on the facts of this case we should 
hold it proved that there was a common intention to wager. 
The difiBiculties in establishing a defence of wager are set out 
in the judgment of Sir Norman Macleod in Manilal Raghu- 
natk V, Radhakisson Ramjiwan^. And although the Court in 
that particular case was able to inter from the surrounding 
circtuttstances that the transactions were wagering ones, they 
are insufficient, in my opinion, in the present case, to enable 
the Court so to do. It is true that the plaintiffs have not 
satisfactorily established the existence of genuine contracts 
with third parties as in Bkagwandas Parasratn v. Burjorji 
Rutionji Bomanji* and Sobhagmal v, Mukundchand* But 
speaking for myself, 1 see little to distinguish the present 
transaction from a common type of business dealing between 
a Pakka Adatia in Bombay and his up-country constituent. 
It may be speculative but it does not follow that it was a 
wagering contract in the eyes of the law." 

It is submitted that the view taken by his Lordship is 
the right and reasonable one, as almost all forward trans- 
actions are speculative, though they are not necesssHrily 
wagering as pointed out by their Lordships of the Privy 
Council in Bkagwandas v. Burjorji* followed by Macleod C.J 
in Manilai v. Radhakisson^ in this respect. To prove ws^er 
it is necessary in every case to show a common intention, a 

1. (1B20) 45 Bom. 38«a22 Bom. L. 20 Bom. L. R. 56L 

B. 1018. S. (1BS6) 51 Bom. 1- (»U) 28^ Qom. 

2. 42 Bma. yi9»4S L A. 29= L. B. 1378 P. C. 
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and dira;mia|»U9!n the existence ol gnraine 

traosactiom millh tldfd ‘i^lkies, an important though not 
conclusive cirenmstance indeed. 

In the recent Calcutta case, viz. Karunakumar Datta 
Gi$pta V, Lankaran Patwari,^ Ameer AH j had occasion to 
consider the following cases on the Pakki Adat system, 
viz., Bhc^andas Naroitatndas v. Kanji Deoji* Burjorji v. 
BhagiMndas* and Manilat v. Radhakisson.* His Lordship 
shared the difficulty felt by Macleod C. J in Manilal v. Radha- ' 
kisson* in descovering what legal principals were intended to 
be laid down by their Lordships of the Privy Council in 
Bhagwandas v. Burjorjt^ except for the finding that the 
common intention to wager was in fact absent. His 
Lordship said that so far as matters of principales were 
concerned, Manilal v. Radhahsson* was the authority which 
he proposed to follow and which he did. It may be piointed 
out here that this case has no bearing whatever on the 
question of wager in the Pakki Adat system of transactions 
as this was not a Pakki Adat case but a case in which the 
system of transactions was entirely different from the Pakki 
Adat system. 

In the latest case on the subject from the Sind Court, 
viz., Raghunath & Ors. v. Rampratab Ramchandra’^ decided 
by Ferrers J. C. and O'Sullivana J C the question of wager 
in the Pakki Adat system of transactions was considered. 
This was a suit by the plaintiffs to recover a sum of about 
Rs. 4000 with costs and interest representing loss alleged 
to be resulting from forward contracts said to have been 
entered into by the plaintiffs as Pakka Adatias on behalf of 
the defendants who it was alleged were doing a joint family 
business. The defendants denied that the plaintiffs acted as 
their Pakka Adatias and pleaded that the transactions were 

1. (ISSS) eooal. 858, 874-878. 4. (1920) 45 Bom. 586=22 Bom. L. 

1 <l»05)7i)om. L.R. 611»30Bom. B. 1018. 

205. 5. (1917) 42 Bom. 573 = 45 L A. 29= 

3. ittm 38 Bom, m. 217-218=15 20 Bom. L. R. 5«1. 

Bom. L. B. 715. 5. A.LR.(19S5)8ind.S8=160L0.5. 
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tif my of Tht Lome Court did not decide whcttter 

the contracts were by my of wager nor did it decide what 
was actually the relationship between the plaintiffs and the 
defendants. The Court of appeal decided that the relation* 
ship between the plaintiffs and defendents was not that of 
Pakki Adat but that of ordinary principal and agent. Refer* 
ring to the question of wager the court said : — 

" In Chandulal v. Sidhruthrai^ the contract in terms 
was indential with the one in this case and Starling J held 
*it to be of the nature of a wager and dismissed the suit. 
Since then it has been held in two decisions of the Bombay 
High Court that a transaction between the Pakka Adatia 
and his constituent may be by way of wager and the 
existence of the Pakki Adat relationship does not by itself 
negative a possibility of a contract being a wagering contract. 
The principle was subsequently affirmed by the Privy 
Council* ”. 

From the authorities cited above, it will be seen that the 
decision of the question of wager or no wager in this system 
of transactions depends chiefly on the relationship between 
the Pakka Adatia and his constituent. It has been seen that 
judicial opinion is unanimous, w'ithout exception, that if the 
relationship is taken to be that of principal and agent as it 
was held, in the earlier decisions as also even in Manilal v. 
Radhakissen^ the transactions between them could never be 
vitiated as wagering and gambling and no defence of wager 
could ever be logically set up by the constituent against his 
Pakka Adatia in a suit by the latter againt the former, unless 
the transactions could be brought within the purview of the 
Bombay Gambling Act III of 1865. If the relationship is 
that of buyer and seller, the question arises whether the 
genuineness of the transactions of the Pakka Adatia by way 
of cover with third parties in Bombay in pursuance of his 
constituent's orders are admissible in evidence as showing a 

1. (IMS) 7 Bom. L. R. 165 = 29 Bom. Bom. 386. 

291. 3. (1917)42 Bom. 873=29 Bom. L. 

2. (1920) 22 Bom. L. B. 1918=45 B. 561=45 I. A. 29. 
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oomtttiieot. *fn would appear from the decinon of 
Af^cal Cantti m M4tnilal v. RadktM^tm*- that in tiie^^iMiuoo 
cd the Ajqieal Court the relatton^ip between the PaUta 
Adatia and fais constihietrt is that of vendor and purcfaaaer 
and not of principal and agent and that consequoitiy "there 
it *' to use the words of Macleod C. J "a distinct dividing 
line between the covering transactions entered into the 
FMu Adatia with third parties in Bombay on the one hand 
and the transactions between him and the constituent on the 
Other hand " so that the existence and the genuineness of the 
laher in the opinion of the Appeal Court afford no such 
indication whatever. It must have been seen, however, that 
there is a conflict of judicial opinion on the subject and it 
cut^not be said that the law on the question has yet been . 
finally settled, for Shah J in the cases of Motichand Magatuias 
V, Keshav Appaji* and Harnandrai Fulchand v. Kanaiyalal 
Purantnal* (1) has held that in determining the common 
intention of the two contracting parties, viz., the Pakka Adatia 
and his constituent, the court ought to take into account as 
a piece of evidence ( and as a piece of evidence only ) the 
circumstance that the Pakka Adatia has entered into contracts 
with third parties which are not wagering contracts to cover 
his contract with his constituent and that if the Pakka Adatia's 
contracts with the third parties represent genuine business 
transactions and not wagers, it may be said { undoubtedly 
with some force ) that he had a similar intention in entering 
into contracts with his own constituent, but the same learned 
Judge took a differerent view in Mukunchand v. Sobhagmah* 
a Katchi Adat case and observed; “ that it does not matter in 
the least whether the Pakka Adatia had entered into contracts 
with third parties to cover the contracts or not as the 
contract between him and the constituent is complete.” Tbgi 

1. <»20) 22 Bom. L. R. 1018«45 S. ApviMdlto.2S of 1«24. S«t« N*. 

S34SofU20. 
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dmMom oi ^lah A. C. } in the tmreporied case of 
Wmdrai Fuldumd v. KanayaUU*^ was given by him sitting lit 
a|>pe3l with Fawcett J who was a party to the decision in 
* Maniial v. Radhakission* with Macleod C. J in appeal, and 
he Fawcett J was fully aware of the law laid down in Maniial 
V. Radhakisson*. All these judgments are of the Court of 
Appmil and are conflicting, though the decision of Shah A. 
C. J and Fawcett J in the unreported case of Hurnandrai 
Fulchand v. KanayaUU^ being a later decision on the 
subject and being directly in point may be considered to 
be a decision of weight and authority, as one which was 
given in spite of the decision in Maniial v. Radhakisson* 
which was distinguished by Shah A. C. J who referring to 
the said case observed “ that each case depended on its own 
facts and that it was not possible to derive any assistance 
from general observations in other cases and that it was not 
a safe process to adopt to attempt to compare the evidence 
in one case with the evidence in the other.” The opinion 
expressed by Shah A. C. J in Mtiknnchand v. Sobhagmal* is 
directly contrary to his decisions in the two earlier cases and 
it is submitted that it is merely an obiter dictum as the point 
was not directly before the learned judge for decision. The 
decision of Macleod C. J. in Maniial v. Radhakisson* was not 
followed by Marten C. j and Crump J in Devshi v. Bhikatn~ 
chand*' in which his Lordship Marten C, j said that though 
the decision in that case may have been right having regard 
to the facts of the particular case, the facts in the case before 
him were insufficient to establish the defence of wager even 
though the plaintiffs had been unable to prove the existence 
of genuine transactions with third parties. It will thus be 
seen that this decision goes a step further. 

This decision of Marten C. J and Crump J in Devshi v. 
Bhikamchand* also shows that in the converse case, that is, 
in the case w'here the Pakka Adatia has not entered into 

1. Appeal No. 23 of 1924, Sait No. Bom. 386. 

3348 of 1923. 3. (1924) 26 Bom. h. B. 1097. 

1 <192^ 22 Bom. L. B. 1018s45 A (1927) 29 Bom. L. B. 147. 
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partit* io Bmxdxqr, k 
abmaat m)iS€mtri^i<!^^ that his trai»actuMia with his 
own oonrtitui^ aie'w4limng, for that is a question to b6 
detramined by the other evidence in each case. 

In conclusion in the present confused state of the 
sutfaoritieB as the reader must have observed it is submitted 
that it is wrong to shut out the evidence of the transactions 
which the Pakka Adatia enters into with third parties in 
Bombay in pursuance of his constituent's orders on the 
question of the decision of the genuineness of the trans> 
actions between himself and his constituent. Of course it 
is true that the existence of the Pakki Adat relationship 
would not and does not necessarily negative the possibility of 
the transactions being wagers between the Pakka Adatia and 
his constituent, but the genuineness of the transactions of the 
Pakka Adatia with the Bombay parties is undoubtedly a 
circumstance which must be taken into account for the 
decision of the question of wager between himself and his 
constituent, as they are some though not a conclusive index 
of the intention of the Pakka Adatia with regard to the trans- 
actions between himself and his constituent, as under the 
law as it stands to-day, it is the common intention of the 
contracting parties which is to be taken into account for the 
purpose of the decision of the question of wager whether in 
the Pakki Adatia system of transactions or otherwise. 
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CHAPTER XI. 

DIFFEEENOB BETWEEN A PAKKA BBOKER AND 
A PAKEA ADATIA. 

The only difference between the relationship of a 
Pakka Adatia and his constituent on the one hand and that 
of a broker personally liable on the contracts he enters into 
on orders received and his client on the other, is that in the 
latter case the broker enters into the contract as agent for 
the client, he himself also being personally liable to the 
person with whom he contracts, while the Adatia does not 
make the contracts with the third parties as agent, but as a 
principal, the constituent having no right to be brought into 
contact with the third parties.” Per Macleod C. J in Manilal 
V. Radhakisson^ 


L (1>»» 45 Bon. 555. Bom. L R. 10t5. 1025. 
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CHAPTER XII. 

Tay vmyi ^ m [ i 0 um and the neoessabt 

FBOOFS FOB THE SAME. 

The proper iMues in a suit by a Pakka Adatia against his 
constituent when the defence of water is raised are : — (1) if 
the contract between the parties is one of employment for 
reward, is it knowingly made to further or assist the entering 
of agreements by way of gaming or wagering ? (2) If the 
contract between the parties is as between principal anfl 
principal, is it by way of wagering or gaming ? 

In order to win on the first issue the defendants must 
prove that there was an understanding between them and 
plaintiffs ; — (1) that they were not only s{>eculating but 
gambling, (2) that if they ordered the plaintiffs to buy cotton, 
they would never call upon them, to deliver it, and if they 
ordered them to sell, they would never themselves deliver it, 
(3) that if the plaintiffs incurred losses in carrying out their 
orders, they could indemnify them and (4) that even if the 
plaintiffs did not contract with third parties in pursuance of 
their orders, differences would be received and paid exactly 
as if they had. Incidentally it might be arranged that 
plaintiffs should only enter into wagering contracts with third 
parties, and that would be sufficient to vitiate the contract 
of employment, though it might not be possible to prove 
that those third parties with whom the plaintiffs contracted 
were also wagering. On the second issue the defendants 
would have to prove there w'as a common intention only 
to pay differences. It is quite hopeless to expect to get any 
direct evidence from the plaintiffs’ side as no witness of 
theirs will ever admit that there are such dealings as wagering 
contracts. They may plead guilty to a knowledge that there 
are such things as satta transactions which are merely 
speculative and are or cart' be so mixed up with genuine 
transactions that they gain inevitable validity from such 
transactions. Per Macleod C. } in Manilal v. Radhakisson.^ 
], (1820; 45 fiom. 386. 416. 41?s22 Bom. h. B. 1018, 1031, 1032. 
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CHAPTER Xlll. 

PAKKX ADAT 8YSTBM<Cl%TOX-BOBDEN OP PBOOP- 
OOKFUOT BETWEEN PAEKA ADATIA'8 
DUTY AND INTEREST. 

In a recent case from the Sind Court^, Ferrers ]. C. said : 
“ Now the words Pakki Adat have no magical efficacy in 
themselves. They are no more than a compendious descrip* 
tion of a body of local usages which vary from market to 
market. The Pakki Adat system which under the name is 
prevalent in Bombay has been held to involve a material 
departure from the ordinary relations of principal and agent 
see Chandulal v. Siddhatrai* 

It is clearly necessary that anybody setting up such a 
local usage must allege and prove the incidents of that usage. 
In Chandulal v. Siddhatrai* there was no suggestion of the 
alleged usage in the pleadings or in the issues nor was there 
any evidence which proved that the parties alleging such 
usage failed because of the absence of the necessary evidence. 
In the following year a similar suit was brought by other 
litigants who as it happened were represented by the same 
learned counsel. Warned by what had happened in the 
previous case the plaintiff now came prepared with an ample 
mass of evidence to establish the usage which he set up. 
Bhagwandas v. Kanji*, 

Anybody setting up a local usage must allege and prove 
the incidents of that usage. And further that these incidents 
were brought to the knowledge of the upcountry constituent 
with whom the Pakka Adatia is dealing ; where the usage 
of Pakki Adat is alleged, the courts will require strict proof 
of it. The evidence of one man and that too the gumastha 
of the plaintiffs does not fulfil the requirements necessary in 
order to establish the existence and legal validity of a custom 
admitted to be at variance with the ordinary law of principal 
and agent." 

1. Rmghunath ▼. Jtampraiab Ram- R. 165. 

• 4!lMndra A. t B. (1935), Sind 3. (1905) 30 Bom. 205 s7 Bom. L. R>. 

38sl60LG.6. 611. 

2. (1905) 20 Bom. 291«7 Bom. L. 
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the'PlSM Adst ot tnumcticnut has now been 

mdi estahfu]^ ui^.;|i^bay as a k^^timate mode com* 
mereial deidmjS>ever the dedsion of Chandavarkar J in 
Kanji v. Bht^andas^. His Lordship held in that case that 
there was no conflit between the Pakica Adatia's duty and 
interert and that the said custom was not unreasonable and 
this opinion of the learned Judge was upheld by Jenkins C. ] 
on appeal* where the learned Chief Justice delivering the 
judgment of the court said : Into this contract there is 
imported by the evidence of custom no such element of un- 
reasonableness as would compel us to reject it on that score/' 
The same learned Judge reiterated his opinion in Bhagwan- 
das V. Bujrorji* in the Privy Council* where his Lordship 
delivering the judgment of the Board observed "that Pakki 
Adat dealings were well established as a legitimate mode of 
cottductittg commercial business in the Bombay market". 
But though the Pakki Adat business is very well known in 
the Bombay market it does not seem to be so very prevalent 
in other parts of India. In Bombay before the decision of 
Chandavarkar J‘ upheld on appeal by Jenkins C. J and Batty J 
as pointed out before,* the said custom though alleged in 
Ckandulal v. Sidhruthrai*' was not accepted by the court 
of appeal in the said case, even though the appeal came 
on for hearing after the decision of Chandavarkar J in 
Kanji v. Bhagwandas^, The learned chief justice pointed 
out that the usage proved before Chandavarkar J involved 
a material departure from the ordinary relations between 
a principal and his agent and distinguished the case on 
the ground that the learned Judge's view in its favour was 
based on evidence adduced before him for the purposes of 
that case and that there being no suggestion of the usage in 
the pleadings or the issues nor any evidence which proved 
it, he refu^ to accept the finding in Kanji v. Bhagwandas^ 
as establishing a usage of which they in the said case 

1. (tm) 7 Bom. U B. 57. Bmn. S73«45 1. A. 29 P. O. 

2. <1^1 7 Bom. L, B. S11«S0 Bom. L (19051 ti Bmn. 291=7 Bom. L. B. 

205. 166. 

t. (1912) 29 »o4 U B. 561=42 
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to taltt judicial notice. But tiie said custom hdd 
as proved by Chandavarkar | in Kanji v. BhagmmkB^ 
was accepted as established on appeal in the case of Bhag^ 
wandas v. Kanji* by the Court of Appeal only a short H ffie 
after the delivery of the judgment in Chandulal v. Siddhatk- 
tai.* Their Lordships observed.” 

** The documentary evidence in the case taken alone 
points to the relation of principal and commission agent, as 
was held in a similar case of Chandulal v. Sidhruthrai* 
&ut here we have what was absent there, a large body of 
evidence called to show that the relations between the parties 
were governed by the usage of the Bombay market known 
as the Pakki Adat system which it is alleged, allowed of the 
plaintiffs dealing with the December contracts in the way they 
did without prejudicing their claims against the defendant. 
It accordingly is necessary to examine this evidence and to 
see what it proves. ” 

In a recent Lahore case* it was contended that Pakki 
Adat dealings involved a conflict between the Pakka Adatia’s 
duty and interest and that the custom even if proved was 
unreasonable, but the said contention was overruled by 
Bhide and Currie JJ who held following the decision in 
Bhagwandas v. Kanjt* on the evidence before them that the 
usage was well known at Shamli a place in the Punjab and 
added ” that the contracts were neither illegal nor immoral 
nor opposed to public policy and were not void under S. 23 
of the Contract Act” and further “that it was for the 
parties to decide on what terms contracts should be entered 
into and if they choose to enter into contracts with full 
knowledge of the commercial usage governing them, there 
was no reason why they should not be held to be bound 
thereby even if the usage does involve some conflict between 
the agent's duty and interest ”. 

1. (1W5) 7 Bom. L. B. 57. 165. 

2. (1905) SO Bom. 205=7 Bom. L. R. 4. Jotram Bhtrnngh t, Jmoaitram 

PIT- Bhtotimal A. ). B. (1992) J«h, 

9. (1905) 29 Bom. 291=7 Bom. L. B. 63S=SS Fob)., L. B. 989. 





fijMMARY. 

Tite prindples of law underiying the Pakki Adat System 
of transactions may now be summarised as follows : 

1. That the relationship between the constituent and 
the Pakfca Adatia is held to be that of principal and principal 
and not that of principal and agent, whether the contract is 
written or oral or whether an order is sent by telegram and 
accepted by the Pakka Adatia. 

2. Though the relationship between the constituent and 
the Pakka Adatia has been held to be that of principal and 
principal for practical purposes, it must be noted that the 
Pakka Adatia is also an agent with certain rights given to him 
for considerations mentioned in Chapter III. 

3. That no privity of contract is ever established 
between the constituent and the Bombay merchant with whom 
the Pakka Adatia enters into contracts in pursuance of his 
constituents orders. Nor is there any obligation on the part 
of the Pakka Adatia to find buyers or sellers. As between 
the constituent and the Pakka Adatia, the business is finished 
when an order for sale or purchase is accepted, such accept- 
ance being apparently effected by an entry in the Soda 
Nondh. 

4. The Pakka Adatia guarantees the performance of the 
contracts, that is, becomes personally responsible for the 
performance thereof to his own principal, the constituent, 
whether up-country or local. He also guarantees the per- 
formance of the contracts to the Bombay merchant with 
whom he transacts business pursuant to the orders of his 
constituent. It is only the order of the constituent which 
the Pakka Adatia puts through either by appropriating it to 
himself or by entering into a contract in the market by way 
of cover. 

5. Both the constituent and the Bombay merchant 
look and must necessarily look to the Pakka Adati^ alone for 
the lidrformance of the contracts. His obligations are to 
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find cash or money for goods or goods for cash or mot^<^ 
to settle and pay the differences on the due date. * 

6. 'Hie Pakka Adatia is not the disinterested broker 
he is a party to the contract and fully interested therein nol 
only for the sake of the payment of his commission and 
brokerage in addition to the price of the goods, but also for 
the fulfilment of the contracts both to his own principal the 
constituent and the Bombay merchant. If the constituent 
;ends goods for the due date, the Pakka Adatia is responsible 
for the price whether he has covered himself or not. 

7. The Pakka Adatia is entitled to substitute his own 
contract in fulfilment of an order from his up-country con- 
stituent so as to constitute himself the buyer or the seller as 
the case may be in respect of the said order. 

8. The Pakka Adatia is also entitled to enter into a 
cross contract with another constituent in fulfilment of an 
order from the first constituent, that is, if A the constituent 
sends an order to the Pakka Adatia for sale and B another 
constituent sends an order to him for purchase, the Pakka 
Adatia can cross the two contracts. 

9. The constituent on whose behalf the Pakka Adatia 
acts is not in the least concerned with the method or the 
manner, in which, the Pakka Adatia carries out his orders. 
That is a matter fully and solely within the discretion of the 
Pakka Adatia nor is the constituent entitled to claim as of 


right the benefit of any covering contracts entered into on 
the same day by the Pakka Adatia. 

10, The Pakka Adatia is not obliged to carry out an 
order of his constituent ; all that he is bound to do is to 
inform him at once of his inability to carry out the order so 
as to enable him, the constituent, to put through his order 
through some other Pakka Adatia. 

11. The Pakka Adatia is under no obligation to 
substitute a fresh contract to meet the order of his con- 


^ituent, nor is he bound, having accepted a selling order 
from a client for a particular Vaida to accept a cross buying 
order for the same client, or vice versa. 


16 
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12. t%e tcmstHuetit whether np<countiy or local is not 
entitled to upoi^ tl^^akka Adatia to disclose to him the 
name of the Bombay meVchant with whom the Pakka Adatia 
enters into ootdracts in pursuance of his constituent’s orders. 
Nor is the Bombay merchant entitled to know the name of 
the party on whose behalf, and for whom, the Pakka Adatia 
is acting. The reason is that there is no necessity for the 
constituent to know the name of the Bombay merchant with 
whom the Pakka Adatia contracts pursuant to his orders nqr 
is it necessary for the Bombay merchant with whom the 
Pakka Adatia so contracts to know the name of the con- 
stituent as both look to the Pakka Adatia alone for the 
performance of the contract. 

13. The Pakka Adatia is not entitled to interest from 
his constituent upon the amount which he claims as ordinary 
damages for breach of contract. 

14. When a Pakka Adatia enters into transactions for a 
certain Vaida and the transactions are closed before the due 
date of the Vaida, the starting point for limitation is not the 
date on which the transactions are closed, but the due date 
of the Vaida. 

15. The Pakka Adatia is paid a higer commission gener- 
ally eight annas. The reason is that he makes himself person- 
ally responsible, in other words, he undertakes or guarantees 
the performance of the contracts, that is, undertakes to find 
goods for cash or cash for goods and this is by virtue of the 
custom relating to the Pakki Adat system of transactions. 
Another reason why he is paid his commission is that the 
constituent cannot do this business without him. 

16. The Pakka Adatia is entitled to demand margin 
from his constituent if the rise or fall in the market justifies 
the demand. But the onus lies on him to show the necessity 
for the reasonable exercise of his powers, even where the 
contract between them purports to give an absolute discre- 
tion as to calling for and demanding margin. If the demand 
for margin is not met, he is entitled to close the contract and 
to sue his constituent for recovery of the Joss suffered by 
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him reason of sndi default and give to the seller or buyer 
notice of his intention to do so. 

17. The Pakka Adatia's liability does not go to the 
extent of making him liable to the principal, the constituent, 
where there can be no profit by reason of any stringency in 
the market or for any other reason for the matter of that. 

18. The Pakka Adatia guarantees that the prices at 
which he carries out the constituent's buying or selling orders 
are the current prices on the date on which such orders are 
carried out. 

19. The constituent has to bear the loss or take the 
benefit of Exchange and the Pakka Adatia is entitled to debit 
the same to him. 

20. The Pakka Adatia is entitled to debit to the con- 
stituent interest on the amount due to him and also the costs 
and charges for remittances whether sent by hundi or by 
railway according to the prevailing custom. 

21. The Pakka Adatia, if he deliberately refuses or 
neglects to buy or sell according to his constituent's orders 
though he could have carried out the order, would be liable 
not only for the performance of the contract but also for 
damages. 

22. The constituent is entitled as a matter of right to 
file a suit against the Pakka Adatia for an account of the 
agency transactions. 




THE LAW 
OF 

THE KATCHI ADAT SYSTEM. 


BOOK II. 

THE KATCHA ADATIA. 

INTRODUCTORY. 

The Katcha and Pakka Adatias are creatures of custom and 
as legal entities were first brought into legal existence and 
legally recognised, the former, by the decision of Chandavar- 
kar J, in Fakirchaiid Lalchmid v. Doohib Govindji^ and the 
latter by the decision of the same learned judge in the case 
of Kanji v. Bhagwandas^ and the decision of the Appeal 
Court, consisting of the late Sir Lawrence Jenkins C. J and 
Batty J in Bhagwandas v. Kanji.^ So for as the law about 
the Katchi Adat system is concerned, it appears to be extant 
only in this Presidency and is now practically well settled by 
(he final authority of the Privy Council. It is proposed here 
to point out the nature and course of dealings in the Katchi 
Adat system and the legal position of the Katcha Adatia 
in dealings entered in to by him on the basis of that system. 
The cases bearing on the subject, are only five in number. 
Two of these, viz., Fakirchand v. Doolub^ und Mukundchand v. 
Sobhagmal* deal with the Katchi Adat system as known and 
recognised in the Bombay cotton market, and the rest of the 
three, viz., Abfaham E<J. Abraham v. Binodiram Balchand^ 

1. (1905) 7 Boro. L, E. 213. 4. (1926) 28 Boro. L.K. 1376 = 51 Bom. 1. 

2. (1905) 7 Bom. L. R. 57. 5. Suit No. 997 of 1914 an nnreportad 

S. (1905) 7 Bora. L. K. 611=30 dociaion of Uaolood J., datad 

Bom. 205. 22nd March 1915. 
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refared to fti toe c^ee of Abraham v. Sam^dkand^ and 
Kasiurchand Sadasaih ^i^Ckunilal Murtiprasad* deal with 
the Katchi Aidat system hs prevailing in the Bombay Silver 
maticet, thou^ it must not be supposed that there is any 
different between the two markets as regards the nature and 
course of dealings which are carried on the basis of this 
system. The Katcha Adatia unlike his brother the Pakka 
Adatia who bears a more complicated and complex character 
as shown in book No. I is an agent. Both provide the means 
whereby the outsider who is a stranger to the market ( which 
is the important detail to notice ) is enabled to enter into 
transactions in such commodities as he likes as he is not 
entitled to transact business except through the one or the 
other. The former the Katcha Adatia is an agent and is the 
channel through which the constituent who need not neces- 
sartfy reside ap-country and who is a stranger to the market 
transacts the business as stated before. The terms upon 
which the Katcha Adatia transacts his business are entirely 
different from those on which the Pakka Adatia does so. The 
Pakka Adatia is also an agent throughout the transaction, but 
as between himself and his constituent, he is also considered 
a principal for reasons already set out in Book No. I. 


2. (1917) 42 Bom. 224sl» Bom. L. 
B.6W. 


2. Suit No. 1623 of 1935 unrsportod 
decision of Kanis J., dsted 
14th September 1936. 
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CHAPTER I. 

KATCHI ADAT SYSTEM— COURSE OP DEALINGS 
—BOMBAY COTTON MARKET. 

The course of dealing in the Bombay Cotton Market 
realating to the Katchi Adat system first came up for decision 
as stated before, before Chandavarkar J in Fakirchand v. 
Doolub^ where the facts were as follows: — The plaintiffs 
trading as merchants and commisson agents in Bombay 
brought the suit against the defendants carrying on business 
at Dholera for the recovery of the sum of Rs. 4,000 and odd 
as money paid by the plaintiffs on the defendants account 
to one P. N. There was no dispute that the plaintiffs acted 
as the defendant’s commission agents and Katcha Adatias 
and that the transaction in dispute was governed by the 
Katchi Adat system. The suit arose in the following 
circumstances : — The defendants employed the plaintiffs firm 
to act as their commission agents and in the course of such 
employment in August 1903 the defendants gave to the plain- 
tiffs an order to sell on their behalf 100 bales of Broach 
Cotton for forward delivery in March 1904. On receipt of 
the order to sell, the plaintiffs in accordance with the custom 
prevailing in the market sent for a broker and settled with 
him that he should bring a contract at Rs. 224-4-0 which 
was the rate then prevailing in the market. The broker 
informed the plaintiffs that he had then a contract which he 
had entered into with a firm trading in the name of P. N. 
at the rate of Rs. 225 and he offered to transfer the contract 
to the plaintiffs subject to what is called the broker’s gala 
and the plaintiffs accepted that offer in their own name. The 
result of the transaction was that the difference of 12 annas 
became payable by the plaintiffs on behalf of the defendants 
as vendors to the broker. Soon after the transaction was 
entered into, the plaintiffs informed the defendants both by 
telegram and letter that they had sold on his account 100 
1. (1905) 7 Bom. L B. 213. 
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bales cotton for March Vaida at Rs.224-4-0 and the 

defendants ccmfirmed Anc^tpatified it, It admitted by ttie 
I^aintiffs that they had not informed P. N. that the def^pilasitts 
were principals for whom the plaintiffs were acting a%||nehts 
in the transaction and the reason assigned was that*' !^^ 
not usual to give such information, because P. N. knew^me 
plaintiffs and that the plaintiffs acted as usual as agents for 
tmdisclosed principals. It appears that the name of P. N. 
was not disclosed to the defendants though promised by the 
plaintiffs. After the date of the contract P. N. closed his 
shop and stopped payment though he re-opened it a fortnight 
later. Meanwhile the market kept on rising. P. N. demand- 
ed delivery in March from the plaintiffs, the Katcha Adatias, 
who in their turn pressed their principals the constituents to 
give delivery of the goods, but they failed and the plaintiffs 
were compelled to pay damages to P. N. being the difference 
between the contract rate and the market rate on the Vaida 
day. The defendants contended that by reason of the failure 
of the plaintiffs to give them the name of the purchaser, they 
were not able to decide whether they should have settled the 
contract before the due date and that the plaintiffs ought to 
have treated the contract as settled at the rate prevailing on 
the date on which P. N. the purchaser closed his shop and 
stopped payment. The plaintiffs answer was that no settle- 
ment such as the defendants desired could be made on the 
day of P. N.’s failure, because they ( the plaintiffs) as com- 
mission agents doing business on the Katchi Adat system 
could not make any such settlement without the instructions 
from their principals. The learned Judge accepted the 
plaintiffs contention and holding that the defendants objec- 
tion as to the settling of the contract on the date of P. N.'s 
failure was only raised as the market had risen during the 
interval of the closing of P. N.’s shop and his re-opening it 
a fortnight later passed a decree for the amount claimed by 
the plaintiffs in the suit. One of the contentions raised ip 
ttie suit was whether the broker could make 12 annas pef 
candy as profit in addition to his brokerage. It was 
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contended that being an ag^t he was not entitie<||l||'^Nif3te 
any secret profit and that the defendant was not bonnd by 
die hsnsaction because the broker being an agent employed 
to find a buyer in the market transferred his own buyer to 
the defendants. It was held by the learned Judge that this 
profit of 12 annas per candy was not one of the nature of a 
secret commission but palpably u'as one made by the broker 
as one incidental to the business in the usual course of track 
yrarranted by a well known custom of the market, that such 
transfers were customary and tended to the convenience and 
benefit of all parties w'here the rates in the market are con- 
stantly fluctuating, that such transfers were well known and 
as business in cotton was generally done accordingly — a 
transaction like the one in dispute was as much a transaction 
in the market as any other th.at could have taken place if the 
broker had gone into the market and found some one willing 
to enter into the contract at the originally settled rate of 
Rs. 224—4—0. 

Describing the course of dealing in the Bombay Cotton 
market relating to the Katchi Adat system the learned judge 
observed at pp. 215-217 of the report : 

“ According to these witnesses, whose evidence 1 accept 
as trustworthy, besides that it stands uncontradicted, business 
in cotton is generally done in the Bombay market through 
brokers by commission agents acting for their constituents. 
When an agent receives an order, he sends for a broker 
and settles the rate with him. The rate so settled becomes 
from that moment binding upon both the agent and the 
broker. This settlement is arrived at in consequence of 
the constant fluctuations in the market, which has a tendency; 
generally speaking, to jump up or come down, every two 
minutes. Where the agent has settled a rate with the broker, 
it becomes a contract between the two and the broker 
remains personally bound till he brings a party willing to 
take up the contract. The broker in such a case adopts one 
of two ways. He either brings a party willing to take up the 
contract and introduces him to the agent and the party and 
17 
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iBibalas with «ach other : or, where 
^ hiw gdt a eOnfej^t of his own ready, he agrees to 
h^umfer it to the ageo^nd then brings together the agent 
and the other' iparty to his ( broker's ) contract and these two 
then exchange koalas with each other. If, when the party 
is brought to the agent, the market rate is the same as the 
rate settled by the agent with the broker, the broker gets 
nothing beyond his commission. If, on the other hand, the 
market rate is higher or lower, the kabalas between the agent 
and the other contracting party become subject to what is 
called the broker’s gala. 

For the convenience of all the parties the brokers keep 
themselves ready with contracts entered into by them 
personally, which they can transfer to others. When, there- 
fore, the broker has settled a rate with an Adatia, he either 
transfers to him one of his own contracts, if any, or if he has 
none, he goes into the market and brings some one willing 
to accept the rate settled. If at the moment he goes into the 
market he finds that the rate has changed, he procures some 
one willing to accept the contract at the rate a/ that moment 
prevailing. When this happens what is called the broker’s 
gala comes into operation. If the rate is less than the rate 
originally settled by the broker, the difference between the 
two rates has to be borne by the broker and paid to the 
person with whom the original rate was settled. If, on the 
other hand, it is more, that person has to bear the difference 
and pay it to the broker. This payment of difference which 
is either against or in favour of the broker, according as the 
rate in the market is less or higher than the original rate, is 
called the broker's gala which the witnesses, who have spoken 
to the usage, describe as a term well known to cotton dealers 
and others in Bombay and to up-country constituents. The 
usage, they state, is confined not merely to cases where a 
broker goes into the market and finds a party willing to enter 
into the contract. It applies, also they say, where a broker 
has kept himself ready with contracts entered into by himself 
p^itsonally with other parties. Where the market is subject 
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to constant fluctuations, the brokers arm themselves with sudi 
contracts and transfer them, subject, as in the other cases, to 
the broker's gala. This usage, according to the.witnesses, 
has long prevailed in the market, is well-known, and has 
tended to the convenience and benefit of all parties. 1 do 
not see that there is anything unreasonable in it. It re- 
sembles the usage of the Jobber’s contract prevailing on the 
Stock Exchange in London, recognised as a valid custom by 
tjie House of Lords in Nickalh v. Merry'- and in Coles v. 
Brisiowe*. The defendants contend that they were not 
aware of the usage; but having regard to the evidence before 
me that it is well known 1 cannot believe this plea of tlje 
defendants. Moreover, the authority to the plaintiffs having 
been to sell in the Bombay market carried with it all that 
was necessary and usual in the business in which the plain- 
tiffs were employed to act, according to the usage of the 
market. There is no conflict between interest and duty in 
the fact that a broker having personally entered into contracts 
with another party transfers them to a third party after having 
settled a rate with the latter. He enters into the contracts 
himself before hand to provide against fluctuations in the 
market and the subsequent transfer causes loss to none of 
the parties concerned. And the broker’s gala is not always 
in favour of the broker. It goes to the broker where the rate 
of the contract he procures is less than the rate he has settled. 
If it is higher, it is the broker who has to pay. He wins or 
loses as the rate is less or more and such a custom cannot 
be treated as unreasonable, having regard to the risks the 
broker runs.” 

On the question of brokerage, the decision of 
Chandavarkar j in Fakirchand v. Doolub^ was cited with 
approval by Kania J in the recent case of Kasturchand 
Sadasukh v. Chunilal Miirliprasad.* The learned Judge 
said in this connection ; “ As to the validity of the claim of 

1. (1868) 7 H. L. 530. 4. Suit No. 1623 of 1835 nnnrported 

2. (1875) 4 Cb. Ap. 3. judgment dated 14th septem- 

3. (1M5) 7 Bom. L. R 213 ber 1936. 
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Bunaiii ttot msKf tie doobt. 11» plaintiffs are Kaldi»' 
Adatias. Tlhat doea no^^ean, however, that tiiey act as 
such only in iespect w uwsactions in bullion. It is well- 
known t^t the siune Katcha Adatias act for their constitu- 
ents in respect of transactions in cotton and other 
commotlities. In the same way brokers like Damani are 
not necessarily doing brokerage business only in bullion 
but they do brokerage business also in cotton and other 
commodities, commonly dealt with in the locality in which 
bullion business is being done. Brokers in cotton when 
dealing with Katcha Adatias are, according to the decision 
in Fakirchand v. Doolub,^ entitled to keep for themselves 
the difference in rates, which is called “ the brokers gala.” 
If so there does not appear to be anything unusual in a 
broker putting through a transaction in silver, similarly 
claiming to retain the difference as in this suit. The claim 
in any event, is not so improbable as to lead to the conclusion 
that in coutenancing the same there was evidence of fraud of 
the plaintiffs. The plaintiffs had in my opinion, according 
to the observations in Aston v. Kelsey,^ established that they 
brought about privity between the five merchants and the 
defendants. On finding that the broker had incorrectly 
informed the plaintiffs of the rate when the claim was made 
against the defendants, they corrected the difference and 
claimed what • they are legitimately entitled to. The 
defendants point out that after this difference became known 
to the plaintiffs' clerk, the letter Ex. F was written to the 
defendants and even on 21st August it was stated that the 
defendants' purchases were at the rate of Rs. 72. Shivkaran 
stated that the letters would be written by the clerks accord- 
ing to'* the entries in the books. That only shows that 
Damani's claim had not till then been discussed and 
rejected by the plaintiffs. The court has to look to the 
substance of the whole transaction and cannot merely by 
reason of difference in rates conclude that the transaction 
was appropriated by the plaintiffs, when in fact, there was 
1. IlStMi) t Bon. h. B 213. 2. (1913) 3 £. B. 311. 
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« d^Bnite and tmdiaUenged evident showing okarly that 
the plaintiffs had not done so.” 

Mr. S. G. Veltnkar expltins^ the Katchi Adat custom as 
follows : “ Under the Katchi Adat system the Katcha Adatia, 
hereinafter described as the agent, receives an order from 
an up>countr)' constituent, say, for the sale of 100 bales of 
cotton at, say, Rs. 100 per bale. The Cotton Market is jerky 
and subject to hourly fluctuations. The agent knowing this 
sends for a broker and settles the rate with him, say, Rs. 101 
per bale. This rate is binding on both the agent and broker 
from that moment. The broker remains personally bound 
till he introduces another party to the agent, who is willing 
to buy the 100 bales, and relieves the broker of his liability. 
If, when this other party, whom we shall call X, is found and 
introduced to the agent, he agrees to buy at no more than 
Rs. 100 only per bale, the broker is liable to pay the difference 
between Rs. 101 and Rs. 100, namely, rupee one to the agent. 
If, on the other hand, the market has gone up, and X is willing 
to buy at Rs. 102, the difference between Rs. 102 and Rs. 101 
goes into the broker’s pocket. In some cases the broker may 
transfer a contract previously made by himself with, say, Y 
to sell at a given nite, say, Rs. 100 to the agent ; and later on 
introduces Y to the agent, and in due course Y and agent 
exchange “ kabalas ” with each other. In this case the result 
is that the broker pays the difference between Rs. 101 and 
Rs. 100 to the agent. If, on the other hand, the rate agreed 
with Y is Rs. 102, the broker takes the difference between 
Rs. 102 and Rs, 101 from the agent. This payment of the 
difference, which is either against or in favour of the broker 
according as the rate has fallen or risen between the time the 
broker makes the contract with the agent and the time he 
finds a third party to make a contract with the agent, which 
relieves the broker, is known as the broker’s “ gala.” The 
does not as a rule disclose his principal’s name to the person 
agent with whom he eventually enters into a contract through 
the broker. The broker of course gets a certain percentage 
L Ct The Law of Qamiog Wagering (1922) Edition p. 471>474. 
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as brokerage. Ac^rd^g to the evidence recorded in 
Fakirchand v. Dmila^i^this practice is well known and has 
prevailed for a long time.” Mr. Velinker then cites the 
passage from the judgment of the l^med judge at p. 217 
beginning with the words : 1 do not see that there is anything 

unreasonable in it " already cited before and continues, “ It 
will be seen from what has been stated that the broker's **gala" 
is not always in favour of the broker ; and as Chandavarkar ] 
has pointed out, there is no conflict between interest and 
duty in the fact that a broker having personally entered into 
contracts with another party, transfers them to a third party 
after having settled a rate with the latter, Fakirchand v. 
Doolub^. There is nothing dishonest or criminal in the 
circumstance that the broker makes a profit by reason of the 
fact that the market has gone up and he is lucky enough in 
securing a buyer at Rs. 102. If the market had gone down 
to Rs. 99 the broker would have had to pay Rs, 101 to the 
agent all the same and thereby suffer a loss of Rs. 2. That 
being so there can be no reason why if the market went up 
he should not be entitled to make a profit. Such a profit 
would not be therefore a wrongful gain.” 

The decision of Chandavarker J, in Fakirchand v. 
Doolub^ was approved by the Appeal Court, consisting of the 
late Mr. Justice Shah, then Acting Chief justice and Mr. 
Justice Kincaid in the case of Mukundchand Balia v. Sobhag- 
mal Gianmal.* The learned judge after referring to and 
approving of the said decision of Chandavarkar J shortly 
summarised the incidents of Katchi Adat in the following 
words : “ It is not disputed and cannot be disputed that a 
Katcba Adatia in Bombay enters into transactions on behalf 
of his up-country constituent with third parties in Bombay, 
and that when he enters into such transactions under in- 
structions from his up-country constituent, the third party is 
responsible for the losses to the up-country constituent. 
To the third party in Bombay the Katcha Adatia and 

1 (1905) 7 Bom. L. R. 213. 217 . 2. (1924) 26 Bom. L. R. 1097, 1100, 

1101 . 
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his constituent would be responsible. The name of the 
up-country constituent is not communicated to the third party 
in Bombay, but the name of the third party with whom the 
Katcha Adatia transacts business on belialf of the up-country 
constituent is communicated to the up-country constituent. 
The Adatia enters into contracts with the third parties in 
Bombay on behalf of his up-country constituent as an agent 

the name of the principal not being disclosed Thus it is 

essential to remember that when under intructions from the 
defendant, the up-country constituent, the plaintiff (the 
Katcha Adatia ) enters into transactions with third parties in 
Bombay, as his Katcha Adatia, he ( the Katcha Adatia ) does 
so in terms on behalf of an undisclosed principal as his agent 
and that privity of contract is established on his entering into 
these transactions between the third parties and the defendant 
the constituent.” 

In the appeal preferred against the said decision of the 
Appeal Court to the Privy Council, Lord Justice Warrington 
who delivered the judgment of the Board ‘ described the 
course of business and the relative position of the parties in 
Katchi Adat transactions which were not in dispute in the 
following words : ” When a Katcha Adatia enters into 

transactions under instructions from and on behalf of his up- 
country constituent with a third party in liombay he makes 
privity of contract between the third party and the constituent, 
so that each becomes liable to the other, but he also renders 
himself liable on the contract to the third party. He does 
not ordinarily communicate the name of his constituent to 
the third party, but he informs the constituent of the name 
of the third party. The position therefore as between himself 
and the third party is, that he is an agent for an unnamed 
principal with personal liability on himself. His remuneration 
consists solely of commission and he is in no way interested 
in the profits or losses made by his constituent on the 
contracts entred into by him on his constituent's behalf. 

1. (192«} 28 Bom. L. B. 1376, 1379-80 1927) 51 Bom. 1. 5. 6.s53 1. A. 241 
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Rafter ii. 

KATOHl ADAT SY8TEM-COUB8E OP DEALINGS 
—BOMBAY SILVER MARKET. 

The incidents and custom relating to the Katchi Adat 
system prevailing in the Bombay cotton market has been 
dealt with at some length. The custom in the Bombay 
Silver Market will be dealt with now, but it must not be 
supposed that there is any difference in the custom in the 
two markets, for the custom, alleged by the defendant to exist 
in the silver market was held by the Appeal Court not to have 
been proved. The custom prevailing in the silver market 
came up for decision and was elaborately dealt with in two 
cases in both of which the plaintiff was the same. The first 
case Abraham E. J. Abraham v. Khetsidas Lachminarayan & 
Binodiram Balchand^ came on for hearing before Macleod j. 
In this case in July 1914 the plaintiff a wealthy Jewish mer- 
chant instructed his brokers to purchase silver on his behalf 
for the Shravan Vaida. On the Vaida day, i.e. the 12th 
August 1914, the brokers made contracts with certain 
Marwari firms, but as the vendors according to the usual 
practice would not recognise the plaintiff, the contracts had 
to be registered with another Marwari firm. Accordingly on 
the l8th July 1914, the plaintiffs wrote to the first defendant 
firm asking them to enter into a contract on his behalf as his 
Katcha Adatias for the purchase of 50 bars of silver already 
effected through a certain broker on the 15th July 1914 and 
asked them to enter into a contract on his behalf for the 
purchase of 8 more bars. The first defendants thereupon 
entered into a contract with the second defendants for the 
purchase of 50 bars and entered into other contracts with 
other parties in respect of the remaining bars. On 11th 
August the first defendants asked.the second defendants for 
delivery. Under the rules of the Panch Shroff Association 

1. Salt Ko. 997 of 19U iadgmant delivand on th« 22nd dny of 

M«rd6 1915. 
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admittedly amicable to this case a delivery order had to be 
sent by the second defendants on the 12th August, actuid 
delivery being taken and payment made on the 7th Vad>13th 
August, but on the morning of the 12th August, the second 
defendants informed the first defendants that they were un- 
able to give delivery owing to the War and the state of the 
Bamr. Admittedly a delivery order was sent by the second 
defendants on the 14th August 1914, but was refused as being 
tendered too late. On the 4th September, the plaintiff’s 
Solicitors wrote to the second defendants that he had 
instructed the first defendants as his Katcha Adatias to pur- 
chase 50 bars of silver and that he had been informed that 
the first defendants under his instructions had purchased 50 
bars from the second defendants, that as no tender had been 
made on his behalf, he had purchased 50 bars on the 22nd 
inst. at Rs. 79 and called upon them to pay him the differ- 
ence. The second defendants replied that they had no 
contract with the plaintiff and therefore were not liable to 
him. Before that the plaintiff had had correspondence with 
the first defendants and they had disclaimed any liability or 
responsibility in respect of the contract registered with them 
for the purchase of the plaintiffs as they said the plaintiff 
knew perfectly well who the vendors were. 

The learned judge held that the second defendants bad 
committed a breach of the contract entered into by the first 
defendants as plaintiffs agent and that the plaintiff was entitled 
to sue the the second defendants for damages and that he 
was not bound by the rate fixed arbitrarily by the Marwari 
Ranch Shroff Association and passed a decree against the 
second defendants, but dismissed the suit against the first 
defendants with costs. In other words the learned jud^ 
held that apart from custom the constituent was entitled to 
recover the damages. 

After stating the facts as stated above the learned judge 
in his judgment observed : 

‘‘The position therefore was that the plaintiff had 
instracted the first defendants to enter into a contract on his 
18 



m 


JioAT smtsM, 


hthalf for^ fMKi^nse df SO bars of silver. Ttie first defen- 
dants enteied i*nto tfeif o^^^ract with the second defendants as 
a^pmts for an itndisd(»ed {Principal. If the second defendants 
had tendered ddivery to the first defendants and the first 
defendants had neglected to inform the plaintiff thereof or 
that he might put them into funds to take delivery, the first 
defendants would be liable to the plaintiff. T^e plaintiff 
therefore had to make both first and second defendants parties 
to the suit, as he could not tell whether the second defendants 
had committed a breach of their contract or whether the 
first defendants had failed in their duty as an agent. 
O. I, r. 7 

It was contended by the second defendants that if they 
had known the plaintiff was the undisclosed principal, they 
would not have entered into the contract with the first 
defendants. The second defendants munim had to admit 
that all they required was a substantial party. Moreover he 
was perfectly well acquainted with the plaintiff who was a 
substantial party and had had dealings with the firm for many 
years. But being outside the Marwari ring they would not 
allow his name to appear on the contract. If such a 
contention were to be upheld it would put an end to all the 
vast business done by Marwaris as Katcha Adatias for out- 
siders." 

In the other case^ the facts were exactly similar with one 
difference only, viz. that while in the suit before Macleod J, 
the plaintiff sued not only the selling shroff, but also implead- 
ed his Katcha Adatias in the alternative, in the latter suit 
before Beaman J, he impleaded the selling shroff alone. In 
both the suits the defence of the selling shroff was want of 
privity of contract between the plaintiff and himself, but in 
the latter suit the want of privity of contract was expanded 
and sought to be based on a custom alleged to exist in the 
silver maket which defence of custom though formally raised 
before Macleod J in the form of an issue and found upon, 

4ikraAam E. J, Abraham r, Barupehand Hukamohand suit No. 542 of 
Ulft: ouapottod fudgment of Beaman J. dated 21et November 1916. 
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wa» not seriously {Messed before him nor wss it ev^ atigued 
and there is noting in the jud^nent of the learned jud|^ to 
indicate that it was present to his mind or that he intended 
to answer it. 

Before the decision of Macleod ], Abraham who was fully 
conversant with the custom of the market and the usu^ 
course of the dealings contended that Hiralal Ramgopal as 
Katcha Adatia was responsible to him and he declined to 
have anything to do with Sarupchand, between whom and 
Hiralal Ramgopal the contract in the first instance for the 
sale of 50 bars of silver had been made. After the decision 
of Macleod J, as the Katcha Adatia was discharged from all 
liability in that suit and Abraham made to pay his costs, he 
completely changed his ground and asserted the full liability 
of the defendant Sarupchand from the first, but the defence 
which was barely hinted at in the former case before 
Macleod J was made virtually the only ground of defence in 
the suit before Beaman J upon an exactly similar contract on 
the same terms and almost between the same parties. The 
defence was that there was a custom of the silver market 
whereby the selling shroffs were not personally liable to the 
principal of the buying Adatias, non-liability on the ground 
that if they had known Hiralal Ramgopal was not a principal 
they would not have entered into the contract. The course 
of dealings prevailing in the Silver market was eloborately 
discussed by Beaman J in the latter case just cited. The 
learned judge in his judgment said in this connection. 

“ Indeed the general course of dealings is well- 
known and is not restricted to the silver market. That 
market is controlled by a body of influential shroffs and 
chocksies, while a limited number of wealthy and reputable 
brokers appyear to be accorded similar privileges. Any out- 
sider desiring to speculate that is to buy forward or sell 
forward, with any of these shroffs or chocksies must get his 
contract registered in the name of another member of the 
same Ring or Association. The Association of shroffs is 
governed by Rules, but none of the rules specially lay down 
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t}ie conditlbia^ am fiere describing. Nevmtheless, it is 
certain find no shro# nether dealing with a constituent of 
his own or on his own account with some other outsider will 
enter into any direct forward contract unless it is made in 
form at least directly with another shroff. That is to say, if 
A, an outsider, desires to speculate with B, in silver for a 
future Vaida, B, will only consent to do so on condition that 
the contract is registered as between himself and C, another 
shroff. I use the term shroff generally here to avoid 
cumbersome repetition as including all privileged membere 
of the Association. Thus, A is desirous of buying forward, 
let us say, from S a shroff. S may be quite willing to sell, 
but according to the practice of this market he will not sell 
direct to A but will insist upon A giving him the name of 
some shroff with whom he may make a forward selling 
contract. In the present case the shroff so employed by 
Abraham to effect his forward speculative contract with the 
defendant Sarupchand was Hiralal Ramgopal, and the object 
of all this is clear. A very large majority of these forward 
speculations are probably wagers and shroffs do not care to 
incur the risk of those, who are speculating with them on 
these terms, repudiating their bargains. They can as a rule 
depend upon each other to carry them out. That is why 
they insist upon every contract of the kind being in form a 
direct contract between shroffs as principals. Two such 
shroffs appearing as principals in a forward selling contract 
may have each his own outside constituent who is the person 
really interested and the evidence is that in such cases outside 
constituents have no remedy whatsoever against the shroff in 
the inner Ring with whom they have contracted through the 
medium of ^ shroff employed by themselves. Taking the 
concrete case and adopting all the facts alleged by the plain- 
tiff what actually happened was that the plaintiff's broker 
Bholaram went to the defendant Sarupchand on the 13th of 
|uly 1914 and asked whether he would sell 50 bars of silver 
Rs. 75 per 100 tolas for the August Vaida, due date 12th 
If 13th. Sarupchand agreed to do so provided Bholaram 
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would biWg tlw nauiH; of another shroff. Had Bholaram 
inm^ been a reputed broker he might have at that point 
concluded the bar^n in his own name and reported to his 
principal Abraham that he had made a contract with Sarup> 
chand on his behalf for the sale of 50 bars, August Vaida. As 
it was, Bholaram mentioned Hiralal Ramgopal as the plaintiff 
Abraham's Katcha Adatia or shroff. Accordingly Abraham 
wrote on 13th of July 1914, a letter, Ex. A. in the case, to 
Hiralal Ramgopal requesting him to enter into a contract on 
his behalf for the purchase of 50 bars of silver etc. agreed to 
be purchased by his broker Bholaram. There can be no 
doubt that all the three parties were perfectly well aw'are of 
the parts that each was playing in this transaction. 1 have 
not the least doubt that Sarupchand in spite of subsequent 
denials knew perfectly well that Abraham was the person for 
whom the silver he was selling nominally to Hiralal Ramgopal 
was being bought. Hiralal Ramgopal of course knew that 
he was employed by Abraham to carry the contract through 
since according to the unwritten rules of the Association and 
the universal course of dealings it would be impossible for 
Abraham to enter directly into a contract of this kind with 
Sarupchand. Now, the person employed is Hiralal Ramgopal, 
he was employed in this transaction by Abraham, that is to 
say as a Katcha Adatia and was remunerated at the rate of 
Re. 1 a bar of silver. This remuneration may be called a 
commission and the plaintiff in the form his case has now 
taken naturally insists upon this feature of the transaction. 
Hiralal Ramgopal on receipt of Abraham’s instructions to 
enter into a contract with the defendant Sarupchand for the 
purpose of 50 bars of silver at Rs. 75 per 100 tolas for August 
Vaida, at once entered into the required contract and its 
complete form is exhibited in his books, Ex. B. There 
Hiralal Ramgopal records that Sarupchand had sold and he 
Hiralal Ramgopal had bought 50 bars of silver at the stipu- 
lated rate etc. that is to say Sarupchand is credited with the 
price. Above this is a debit entry to Abraham which in 
form would make it appear that he Abraham had bought 50 
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bars 1^ Ibis |mce 'Imm Hiralal RamgopisU. There are 
those two .^ntracts evidenced by the writings, 

Ex, B XiOd were W not for the undoubted fact that 
Abraham had paid Hiralal Ramgopal to make this contract 
for him and that notwithstanding its form the contract 
was intended to be made for the benefit of Abraham 
there could have been no doubt but that so far as Sarui>chand 
was concerned no privity of contract appears to have been 
established between him and Abraham." It was contended 
before the learned judge in this suit that just as the 
Pakka Adatia becomes in the fullest sense a principal con- 
tractor changing his relation from that of agent to that of 
principal the Katcha Adatia also does the same by custom 
under two important qualifications or conditions; the first of 
these was that in the event of the person, with whom he 
contracts for the benefit of his employer becoming insolvent, 
the whole contract as between the Katcha Adatia and his 
employer became void. The second important quali- 
fication or condition was that in the event of the person with 
whom the Katcha Adatia makes a contract for the benefit 
of his employer refusing to perform the contract although 
capable of doing so the liability of the Katcha Adatia to his 
principal is in the first place restricted to enforcing the 
contract by process of law when the principal has put him 
in funds to do so and guaranteed all costs. It is only when 
the original employer has offered to put his Katcha Adatia in 
motion against the other party who was committed the 
breach of the contract and the Katcha Adatia has refused to 
proceed, that according to the bulk of the evidence recorded 
here the Katcha Adatia's employer may in turn set the law 
in motion against his Katcha Adatia and in every case of 
that kind the basis of the suit would be a contract between 
principal and principal. The first contention was accepted 
by Beaman J but not the second. The court of appeal 
refused howerer to accept either. 

The learned judge gives in graphic terms the reasons 
why shroffs in the silver market while doing business on 
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Ka^ Adat tenm insist upon the particular mode in the 
following terms. 

1 thuiky in the first place that the reason which has 
induced shroffs dealing in the silver market to insist upon 
this mode is as I have before observed that a very large 
majority of contracts so effected are pure wagers. Naturally 
then different considerations would come into play in estimat- 
ing the reasonableness or otherwise of customary modes of 
dealing directed to such ends than might be applicable 
in 'the conduct of strictly regular business. It will, however, 
I think be apparent on a consideration of what always happens 
when an outsider desires to speculate in silver with a shroff 
that the form given to the dealing as a whole is intended not 
so much for the security of the outsider as to protect the 
shroff from harassment from without. The Rs. 50 paid by 
Abraham to Hiralal Ramgopal as the reward of his services in 
entering into this contract W'ith Sarupchand W'ould clearly 
not entile Abraham to any very great advantage or onerous 
services at the hands of Hiralal Ramgopal. The need of the 
insertion of Hiralal Ramgopal's name instead of that of 
Abraham is clearly Sarupchand’s need of guarantee and 
protection, and the evidence given by all the Marwaries who 
have been examined here shows that this is the primary 
motive. Sarupchand, whether we regard for the moment, 
Hiralal Ramgopal merely as an agent and Abraham as 
principal, is to be guaranteed by Hiralal Ramgopal. About 
that there is no doubt. Every one is agreed that when 
contracts such as those evidenced by Ex. B in this case have 
been made, Hiralal Ramgopal in the event of Abraham repu- 
diating or failing to fulfil his contract would be answerable 
to Sarupchand.” These reasons, it is submitted, are on the 
whole correct, except that the learned judge was mistaken 
in thinking that a large majority of contracts so effected on 
Katchi Adat terms were pure wagers. The real reasons are 
given by the learned judge himself in the rest of the passage 
just cited. 
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The iesttrned jndga jheld that the custom s(!t up by the 
d^endants was esti^lllhed, and that the plaintiff no 
remedy agatnst the defendant, whatever might be his remedy 
against his agent Hiralai Ramgopal and dismissed the suit. 
He held that the mere fact of Abraham having paid Hitalal 
Ramgopal Rs. 50 to make a contract of the kind he required 
with Sarupchand and having made it to remake it again with 
himself did not establish any privity of contract between him 
( that is Abraham ) and Sanipchand. The plaintiff appealed. 

The appeal Court consisting of Scott C. J and Heaton* J 
held that the evidence led by the defendant fell far short 
of proving the custom alleged, that if at the date of breach, 
damages were recoverable by the usual and recognised 
measure, it did not matter whether the adatia of the principal 
is sued if any suit is necessary and that the ordinary law of 
principal and agent applied and the plaintiff was entitled 
under the contract to claim the difference in price between 
the contract rate and the market rate at the time of breach. 
Beaman J in the lower court and the court of appeal held 
that the defence that the defendant would not have con- 
tracted if he had known that Hiralai was not a principal 
was not tenable, Beaman J holding that Sarupchand knew as 
a matter of fact that Abraham was a principal and this 
finding of Beaman J was also confirmed by the court of 
appeal. 

The custom in Katchi Adat transactions for forward 
delivery in the Bombay silver market, so far as it was 
admitted to exist by both the parties to the suit, has been 
described by Scott C, J in his judgment as follows : — “ It is 
not disputed that a custom of the Bombay silver market for 
forward contracts is that only shroffs are the ostensible buyers 
and sellers though shroffs may have and often do have out- 
side principals for whom they are acting. The Shroffs, when 
acting for principals, work sometimes for Katchi Adat and 
sometimes for Pakki Adat. In the case of Katchi Adat the 
^Uiatia Shroff guarantees the performance of the contract 
Airaham ▼. Sarupchand (1917) 19 Bom. L. B. 908 s: (1917) 42 Bom. 22A 
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tlie Other Shroff j but does not guarantee its performance to his 
own prittcipat. In the case of Pakki Adat the Adatia Shroff, 
who then acts for a higher rate of commission, is liable as a 
principal both to his own employer and to the other shrt^. 
This custom whereby only Shroffs are the ostensible parties 
is observed for two reasons agreeable to the M;u‘wari Shroffs : 
first, that on everj’ forward silver transaction a commission 
becomes payable to one or both of the Marwari Shroffs; and, 
secondly, that the Adatia Shroff guarantees to the other 
Shroff performance of the contract." 

It will thus be seen that this was a simple case in which 
the plaintiff Abraham had employed Hiralal Ramgopal as 
his Katcha Adatia for the purchase of silver in the Bombay 
market. The Katcha Adatia bought the silver from the 
defendant Sarupchand pursuant to the orders of his 
constituent, the plaintiff. The defendant Sarupchand com- 
mitted a breach of the contract and refused to deliver the 
goods and denied his liability to the plaintiff Abraham 
on the ground of custom, a custom which was held not to 
have been proved by the com t of appeal, though upheld by 
Beaman J in the trial Court. The appeal court decided the 
case on the footing of agency, treating the Katcha Adatia as 
an agent contracting on behalf of an undisclosed principal. 

The nature and course of dealings in the Bombay silver 
market was recently described by Kania J in a recent case^ 
where his Lordship observed ; 

“The mode of effecting transactions in silver by a 
Katcha Adatia in the Bombay market is as follows : Some- 
times the upcountry client arranges his transaction with the 
Bombay merchant direct and the Katcha Adatia has merely 
to note the transaction as between himself and the Bombay 
merchant. In other cases he receives instructions from his 
up-country client to put through a certain transaction. In the 
ordinary course he instructs a broker to put through the 
transaction in the market and the broker reports to the 

1. Katturchand Sadaatikh T. Chunilal S/urliprcuad, unreported jadgm«nt 
of Kania J dated lith September 1936 in suit No. 1623 of 103S. 

19 
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Adatta that the transaction had been effected at a certain rate. 
When the brok^ the Adatia about the transaction 

having been ^ected at i particular rate, for a particular 
delivery, he does not at the same time necessarily mention 
the name of the third party with whom the transaction was 
arranged. Under the circumstances it would often happen 
that the Adatia may advise the client that the transaction has 
been put through as instructed by him and later in the day 
the broker would inform the Adatia of the name of the parties 
with whom the different transactions were arranged. After* 
the particulars are so given, the Adatia makes entries in his 
rough soda book and these entries are signed by the broker 
in the first instance. The entries from tiie Katcha Soda book 
are then taken to the fair Soda book and from there they are 
posted in the ledger. The Rajuat book is a separate book. 
In that the clerks of the respective parties give their signature 
to show the acceptance or confirmation of the transaction... 

The premium is not initially credited or debited to the 
party because if the option results in a transaction the amount 
of the premium is included in the rate of the resulting 
transaction. That is why in the plaintiffs books for the first 
time this premium was credited in the account of Raichand 
Motichand on l3th August." 

The learned judge in this connection observed later on 
in his judgment. “ Having regard to these judgments and 
also the judgment of the Privy Council, after briefing 
referring to Abraham v. Sartipchaud^ and Mukundchand v. 
Sobhagmal^ it is not disputed that a Katcha Adatia is an 
agent. But he is not merely an agent. He receives com- 
mission and is instructed to put through transations. His 
duty is to effect transactions with a third party and not to 
appropriate them to himself. He is not obliged and it is not 
his practice to disclose his client’s name to the merchants 
in Bombay. In law, when a transaction is thus effected, 
privity is established between the client and the merchant and 

1, (W17) 42 Bora. 224 = 19 Bom. L. 2. (1926) 28 Bom. L. R. 1376=51 
, a. 608. Bom. 1 = 53 I. A. 241. 
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if the client, beTore the due date, discloses himself and offers 
to perform the contract, it is the duty of the Adatia to see that 
the contract is performed either by giving or taking delivery 
as the case may be. One important aspect of the Katchi 
Adat system is that although the Bombay merchant knows 
on whose account the transaction is put through, and the 
case of Abraham v. Sarupchand and the facts of the present 
case show that sometimes the transactions are directly 
negotiated by the client with the Bombay merchant and the 
Adatia is only asked thereafter to note the transactions in 
his name, the Bombay merchant does not enter the transact 
tion in the name of the up-country client. Therefore 
although the Bombay merchant knows the name of the party 
on w'hose account the transactions may have been entered, 
he insists on recognising the Adatia as the principal in the 
transaction and liable to him for the performance thereof. 
In his turn the Adatia has the right to enforce the transaction 
against the Bombay merchant. Correctly speaking it is not 
also a case of guarantee, because the obligation of the Adatia 
to the Bombay merchant does not depend on the failure of 
the up-country client to perform the contract. To the 
Bombay merchant the Adatia is the principal party liable on 
the transaction." 
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cl^PTER III. 

THE KATCHA ADATIA AND WAGERrNG. 

Now that the nature and incidents of the Katchi Adat system 
has been explained, the reader will find it easy to grapple with 
the question of wagering in connection with these transac- 
tions. There is only one case bearing on the subject.*- The 
facts of the case were that the plaintiff MukundchaniJ 
Balia doing business as a Katcha Adatia in Bombay in 
consideration of the payment of his commission, entered 
into certain forward transactions for the sale and purchase 
of Broach cotton and also Teji-Mandi transactions in 
Broach cotton on behalf of the defendant, his up-country 
constituent one Sobhagmal Gianmal with third parties in 
Bombay. A large number of the said transactions with the 
third parties were also entered into by the constituent himself 
or his munim, who then gave the plaintiff’s name as his Katcha 
Adatia and the third parties with whom the contracts were 
made, had thereupon the liability of the plaintiff, as the 
defendant’s Katcha Adatia. There was an agreement between 
the plaintiff ( the Katcha Adatia ) and the defendant ( his up- 
country constituent ) that the latter was not to be called upon 
to give or take delivery, but was only to pay or receive 
differences in respect of the forward contracts and that the 
Teji-Mandi transactions were meant to cover him against any 
possible losses on the forward contracts. No such agreement 
existed, however, between the plaintiff ( the Katcha Adatia ) 
and the third parties with whom the various transactions were 
entered into. On the whole, the result of all the transactions 
taken together was a loss of about Rs. 1,83,300 and odd 
inclusive of interest upto the date of the suit which, the plaintiff 
paid and for the reimbursement of which, as indemnity due 
by a principal to his agent, he sued the defendant. The 
defendant pleaded that all the contracts were in the nature of 

1. Mukundehand Balia v. Sobhagmal Oianmal (1924) 26 Bom. L. B. 

1097. 
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tvagering transactions and therefore unenforceable under 
s. 30 of the Indisui Contract Act and the Bombay Wagering 
Act ( Bombay Act HI of 1865 ). 

It was admitted by the defendant in his evidence that 
he had employed the plaintiff as his Katcha Adatia at 4 annas 
commission and that he was to pay, if the other party that is 
the third party with whom the contract was entered into by 
the Adatia failed and that the plaintiff was not liable for the 
loss of the goods or his transactions and that the plaintiffs 
used to inform him of the persons with whom the trans- 
actions were effected. The learned trial judge Kemp j before 
whom the suit came on for hearing in the first instance found 
that so far as the third parties in Bombay were concerned, 
the transactions were not wagers, but that they were real 
contracts and that as between the plaintiff and the defendant 
on the one hand and those third parties, they were such as 
could be enforced in law by or against them. The learned 
Judge treated the forward transactions and the Teji-Mandi 
transactions on the same footing so far as the cpiestion of 
wager was concerned and held that all the transactions were 
wagers and found that the circumstance that there was no 
arrangement with the third parties in Bombay that they had 
only to receive or pay differences was immaterial if there was 
an arrangement with the agent that the defendant would only 
be called upon to pay or receive the difference, as according 
to the opinion of the learned judge, the nature of the contract 
with the third parties in Bombay could not affect the question 
between the plaintiffs and the defendant as such and could 
not prevent them from being wagering. He accordingly held 
that the foru’ard and Teji-Mandi transactions were void and 
dismissed the suit. The plaintiff appealed against the said 
decision and the appeal came on for hearing before the late 
Mr, Justice Shah, then Acting Chief Justice and Kincaid J, 
who reversing the decision of Kemp J, held the forward 
contracts and Teji-Mandi transactions not to be wagering 
and decreed the plaintiff" s claim, observing that in order to 
establish the plea of wager, it was necessary for the defendaid 
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to prove that the comt^ intention of the defendant and the 
plaintiff on the one hand and of the third parties on the other 
hand was to deal in differences only. The judgment of the 
Appeal Court was delived by Shah Ag. C. The learned 
judge, after stating the facts of the case and describing the 
course and nature of the dealings in Katchi Adat transactions 
in dealing with the question of wager in such transactions 
observed : 

'' On these facts the question arises whether the trans- 
actions in suit can be treated as wagering transactions. The 
learned trial judge is of opinion that the circumstance that 
there was no arrangement with the third party that he should 
only receive or pay differences is immaterial, if there was an 
arrangement with the agent that the defendant would only 
be called upon to pay or receive differences. In coming to 
this conclusion the learned judge has been influenced by 
the decision in Mamlal Raghunath v. Radhakison Ratnjivan.^ 
Apart from the decisions, where the plaintiff is employed as 
a Katcha Adatia by an up-country constituent and where 
transactions are entered into by the Adatia with third parties 
in Bombay, and where we have, as in this case, the circum- 
stance that the intention of the third parties is not shown 
to be to deal in differences only, it seems to me that it is 
not enough for the defendant to prove an agreement 
between himself and his Adatia that the Adatia would so 
arrange business for him as not to require him to give 
or take, delivery. In order that a transaction may be 
treated as a wager, it is essential that the common inten- 
tion of the two parties should be to deal in differences 
only. The two parties to the contract in this case would 
be the defendant and his agent on the one hand and 
the third party with whom the Adatia enters into the 
contract on behalf of the defendant on the other hand. 
It is essential for the defendant to prove, not what his 
arrangement with the plaintiff was, but as to whether there 

J., (1921) 26 Bom. LK. 1097, 1102>1I05. 2. (1920) 22 Bom. L. B. 1018=46 

Bom. 386. 
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was a common intention to ws^r as betw^n him or the 
plaintiff on the one hand and third party on the other. 
In this case it is established that the contract which is 
entered into by the Adatia on behalf of the up-coiintry 
constituent is a real contract which is enforceable against 
the third party by the defendant. The mere fact that as 
between the defendant and his agent there is an arrangement 
that the agent shall so arrange business as not to require 
the defendant to give or take delivery is a matter which 
does not affect the nature of the contracts as between him 
and the third party in Bombay, but is a matter, merely 
between him and the plaintiff, not affecting the nature of 
the contract. Having regard to the admitted course of 
business between the parties and the law on the point, I 
should feel little difficulty in holding that the plea of wager 
is not open to the defendant, unless he is in a position 
to prove that the transactions entered into with third 
parties on behalf of the defendant were wagers, i.e.\ that 
the common intention of the defendant and the plaintiff 
and the third parties was to deal in differences only.” 
The learned Judge then reviewed the decided cases bearing 
on the subject, especially the case of Maiiilal v. Radhakison^ 
a case dealing with Pakki Adat transactions and then 
observed : — " That situation could arise in the case of a 
Pakka Adatia, because as between the Pakka Adatia and the 
up-country constituent, both are principals with reference 
to the contract, and it does not matter in the least as to 
w'hether the Pakka Adatia has entered into other contracts 
with third parties to cover that contract or not. It is entirely 
a matter of his discretion and choice to enter into contracts 
with third parties ; but the contract between the Pakka 
Adatia and the up-country constituent is complete. In the 
case of a Katcha Adatia it is not so. If the Katcha Adatia 
does not enter into a contract with a third party in pursuance 
of the instructions given by the up-country constituent there 
is no contract and the order of the constituent remains an 
1. (1920) 22 Bom. L. R. 1018=45 Bom. 386. 
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with the ^rd pariy 'OT behalf of his coi^tuent IR the 
contract is coniplete, with this additional circumstance that 
the Katcha Adatia guarantees payment of losses on behalf 
of the up-country constituent to the third party in Bombay. 
The learned then cited the observations at p. 419 from the 
judgment of Macleod C. J in Manilal v. Radhakisson^ already 
cited before at pp, 23 & 24 of Book No. 1 and continued : 

“ In the present case, the contracts clearly fall within the 
first and third categories. As I have already pointed out, the 
contract is complete as between the defendant and the third 
party in all respects, with this additional circumstance that the 
Katcha Adatia stands guarantee for the payment to the third 
party in Bombay for losses and that the name of the up- 
country constituent is not disclosed to the third party, though 
the fact that the Adatia is acting as an agent is undoubtedly 
disclosed to the third party in Bombay. In such a case the 
transaction may be a wagering transaction but only if the 
common intention of the two parties, i.e., the third party in 
Bombay and the up-country constituent, to deal in differences 
only is proved. Unless that is proved, it cannot be treated 
as a wagering transaction." 

As a result the Appeal Court reversed the decision of 
Kemp J, allowed the appeal and held that the transactions 
were not wagering, as it had not been shown that the third 
parties with whom the plaintiff made agreements were parties 
to the understanding between the plaintiff and defendant not 
to give or take delivery, but only to deal in differences and 
directed an account of what was due from the appellant to 
the respondent. Against this decision of the Appeal Court 
an appeal was preferred by the defendant to the Privy 
Council who confirmed the decision of the Court of Appeal 
and held that the transactions were not void as wagering as 
they did not fall either within S. 30 of the Contract Act or 
within Ss. 1 and 2 of Bombay Act III of 1865, that the 
respondent was entitled to be indemnified by the appellant 
1. (1920) 22 Bom. L. R. 1018=4S Bom. S86. 
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agaoD^ losses for whidi he became liable to third parties and 
that the understanding between the appellant and the respon- 
dent only meant that the respondent would by covering 
contracts or otherwise, provide for or take the goods or pay 
the differences on the appellant's behalf. Lord Justice 
Warrington delivering the judgment of the board ^ dealing with 
the question of wager observed at pp. 14 & 15 of the report. 

" The respondent, as the appellants agent, and acting in 
accordance with his mandate, made genuine contracts on his 
behalf with third parties in Bombay. Under these contracts 
both the appellant and the respondent were bound to the 
third parties either to perform their obligations or to pay 
damages for their breach. The respondent having entered 
into these contracts as agent for the appellant, the latter was 
prima facie bound to indemnify the former against any 
liability incurred in respect of them. He was, on the other 
hand, exclusively entitled to the benefit of them — a gain to 
the appellant would involve no loss to the respondent nor 
would a loss to the appellant result in a gain to the respondent. 
The only remuneration to the respondent was his commission. 
See {Forget v. Ostigny^). The understanding between them 
referred to above merely means that the respondent would, 
by covering contracts or otherwise, provide for or take the 
goods or pay the difference on the appellant’s behalf. In all 
this there is not, in their Lordships opinion, any element of 
wagering as between the two parties. As between them 
neither party stands to win from or lose to the other ac- 
cording to fluctuation of price or any other event. The very 
essence of a wager between them is thus absent. 

Counsel for the appellant raised before this Board a new 
point, founded on ss. 1 and 2 of the Bombay Act III of 1865. 
But once it is established that the contracts with the third 
parties are genuine contracts and not wagering transactions, 
the provisions of these sections have no application and the 
point therefore fails.” 

1. (1926) 28 Bom. L. R. 1376, 1381 =51 2. (1895) A. C. 318, 322. 

Bom. 1, li<15=53 L A. 241. 
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^APTER IV. 

katcha adatia -non-disclosure of the name op 

THE THIRD PARTY IN BOMBAY— HIS POSITION. 

Now let us suppose that a Katcha Adatia does not disclose 
the name of the third party in Bombay to his constituent as 
he is bound to do according to the custom prevailing in the 
market. In this case, so far as the position of the constitu- 
ent with regard to the third party is concerned, the same 'is 
clear enough as privity of contract is established between 
him and the third party as soon as the Katcha Adatia under 
his instructions puts through the transactions on his behalf 
and the constituent has then certainly a right of action against 
the third party for recovery of the amount due from him even 
though the Katcha Adatia has not disclosed his name to his 
constituent. This result seems naturally to follow from the 
judgments of Shah A. C. J in Muktmchand Balia v. Sobhagmal 
Giantnal^ in appeal and of Lord Justice Warrington in the 
Privy Council*. 

Now so far as the position of the Katcha Adatia himself 
is concerned, two questions arise in this case. The first is 
whether he is bound to pay the amount of the valan that is the 
amount which becomes due and payable to the constituent on 
the settlement and secondly whether he is liable for negligence 
in the matter if he fails to recover the amount due on the 
settlement from the third party and becomes insolvent. 
From the several judgments cited above, it has been seen 
that it is the duty of the Katcha Adatia to disclose the name 
of the third party in Bombay to his constituent and that his 
position is merely that of an agent, the name of the principal 
not being disclosed and that privity of contract is established 
between the constituent and the third party only on the 
Katcha Adatia entering into the transactions with the third 
party under instructions from his constituent. In the first 

1. (1924) 26 Bom. L. R. 1097. 2. (1926) 28 Bom. L. B. 1376:=51 

Bom. 1=.53I. A. 241. 
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case sec. 211 of the Indian Contract Act III of 1872 seems 
to be clearly applicable in asmuchas the Kalcha Adatia has 
failed to carry out his duties according to the custom and if 
his principal sustains any loss, he is bound to inake it good 
to him and if any profit accrues, he is bound to account for 
it to his principal as he has received the amount of the 
valan that is the profits accrued due to the constituent on 
settlement. 

In the second case also, it would appear that the Katcha 
Atlatia is liable for breach of duty and negligence, as he has 
failed in his duty not only in not disclosing the name of the 
third party to his principal, but also in not receiving the 
amount of the valan from him, though he is not a guarantor 
to his principal. But though the Katcha Adatia would be 
thus liable, his liability counts for nothing in asmuchas he 
having become insolvent, if is cfifficuff to uncfer>;fancf of what 
advantage it is to the constituent to sue the insolvent Katcha 
Adatia. 

It will have been seen that it is one of the most important 
duties of the Katcha Adatia to inform his principal of the 
name of the third party in Bombay with whom he contracts 
in pursuance of his principal’s orders though he is not bound 
to give the third party the name of his constituent. In Fakir- 
chand v. Dooliib^ before Chandavarkar J great grievance was 
made by the defendants of the fact tliat the plaintiff Katcha 
Adatias had not given them the name of the third party in 
Bombay with whom they had contracted on tht; ground that 
if the name of the third party had been given to them at 
once, they would have been in a position to decide whether 
they should have settled the contract before the third party 
closed his shop. The learned judge treated this complaint 
only as an afterthought and brushed it aside. In the two 
silver cases® ®of the plaintiff Abraham before Macleod J and 
Beaman J, Abraham was informed of the names of the selling 

1. (1905) 7 Bom. L. B. 213. 3. Abraham v. Sarupchand, suit No. 

2. Abraham v. Khetaidat, suit No. 542 of 1916. 

997 of 1914. 
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ehroSa andToonsi^iwf^ there was no grievance on this scenes. 
In Snh hagtwaf ft eiuei^^so the constituent was informed of 
the name of ^e third party and hence there was no such 
grievance in that Case also. 

It is interesting to inquire why the information about the 
name of the third party to the constituent by his Katcha 
Adatia is insisted on and is made an essential incident of 
transactions entered into on the Katchi Adat system. It 
is obviously unnecessary on the part of the Katcha Adatia 
to give the name of the constituent to the third party, fbr 
the simple reason that though privity of contract is established 
between the third party and the constituent, he the third party 
looks only to the Katcha Adatia for the due performance of 
the contractual obligations and it does not matter in the least 
to him even if he does not know the name of the Katcha 
Adatia’s principal. So far as the constituent is concerned, it is 
obviously entirely necessary for him to know the name of the 
third party, because privity of contract is established between 
the Katcha Adatia’s constituent and the Bombay shroff as 
soon as the Katcha Adatia enters into the contract in pursuance 
of his principal’s orders and it is in order to enable him to 
pursue his remedies against the Bombay shroff in case of his 
default in the performance of the contract that it is necessary 
for him to know the name of the Bombay shroff. In the 
case of Pakki Adat, this knowledge of the name both ways 
is unnecessary, as both the constituent and the third party in 
Bombay look solely to the Pakka Adatia for the performance 
of the contract, no privity of contract being established 
between them. As the Pakka Adatia is regarded as a 
principal for all practical purposes. 


1. (1924) 26 Bom. L. R. 1097. 
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CHAPTER V. 

SUMMARY. 

The principles of law relating to the Katchi Adat system of 
transactions and the nature and course of the business done 
on the basis of that system may be summarised as follows : — 

1. The Katcha Adatia is purely an agent acting on 
behalf of his constituent up-country or local who is an un- 
disclosed principal. 

2. On receipt of an order from the constituent for sale 
or purchase of a certain commodity, the Katcha Adatia has 
to carry out his instructions and enter into contracts with 
third parties in Bombay and privity of contract is established 
between the third party in Bombay and the constituent, only 
when the Katcha Adatia enters into transactions with third 
parties in Bombay in pursuance of the order. If he does 
not do so, the order remains an unexecuted order and there 
is no contract w’hatever. 

.3. The Katcha Adatia is responsible for the fulfilment 
of the contract to the third parties in Bombay with whom 
he enters into contracts on receipt of an order from his 
constituent, though he is not responsible to his own principal 
the constituent who has to look to the third party in Bombay 
for the fulfilment of the contracts. The third party in 
Bombay is, however, entitled to hold the Katcha Adatia’s un- 
disclosd principal the constituent liable for the performance 
of the contracts entered into by him through the Katcha 
Adatia. 

4. The name of the constituent is not disclosed to the 
third parties in Bombay, though the name of the third 
party in Bombay is disclosed to the constituent. The third 
party in Bombay, however, knows perfectly well and he is 
informed by the Katcha Adatia to that effect that the Katcha 
Adatia is acting as an agent on behalf of his constituent. 

5. The constituent can and must sue the third party in 
Bombay for the fulfilment of his contracts ; he cannot sue 
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his own KAtcha Adatia as he is not responsible to him, once 
he the Katt:ha .^rries out the instructions of his 

c<mstituent by -entering into transactions with third parties 
in Bomt»iy. As a matter of fact the Katcha Adatia is only 
the conduit pipe or the channel, through which he enters 
into transactions in the Bombay market. 

6. The Katcha Adatia's remuneration consists solely of 
commission and he is in no way interested in the profits and 
losses made by his constituent on the contracts made by him 
on his constituents behalf. 

7. It may happen that the constituent may arrange his 
transactions with the Bombay merchant direct. In that case 
the Katcha Adatia merely notes the transaction as between 
himself and the Bombay merchant and gets his commission. 

8. As a necessary corrollary of the fact that privity of 
contract is established betw'een the constituent and the third 
parties in Bombay, as soon as the Adatia carries out his 
constituent's orders, an agreement merely between the 
constituent and the Katcha Adatia that no delivery is to be 
given or taken in respect of the transactions to be entered 
into in pursuance of the orders given by the constituent to 
the Adatia and that only differences would be paid in respect 
of the said transactions, will not vitiate the transactions as 
wagering and therefore void on that account, unless the 
common intention of both the parties to the contract viz. 
the constituent and the Adatia on the one hand and the third 
party in Bombay with whom the contracts are entered into 
on the other hand, is to wager and there is an agreement 
between all of them not to give or take delivery but only to 
give and pay differences in respect of the said transactions. 
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CHAPTER VI. 

THE DEL CREDERE AGENT, THE KATCHA ADATIA AND 

THE PAEEA ADATIA COMPARED AND CONTItASTED. 

The Del Credere agent has been defined in Bowstead's Digest 
of the Law of Agency (1932) 8th Edition at p. 5 “ as a 
mercantile agent who, in consideration of an extra remuner- 
ation, which is called a Del Credere commission, guarantees 
t<2 his principal that third persons with whom he enters into 
contracts on behalf of the principal shall duly pay any sums 
becoming due under those contracts,” 

(а) A Del Credere agent is one, who guarantees and also 
makes himself personally responsible to his own principal 
for the performance of the contract by the other contracting 
party. He receives a special commission called a “com- 
mission Del Credere ’’ as a price or premium which is paid to 
him by his principal for the guarantee he gives that the third 
party with whom he, the agent, enters into contracts for his 
principal will duly perform his contract. He incurs only a 
secondary liability towards the principal ; he is in effect a 
surety for the persons with whom he deals to the extent of 
any default by insolvency or something equivalent, but not 
to the extent of a refusal to pay based on a substantial 
dispute as to the amount due. See Mulla's Contract, (1931) 
6th Edition, p, 558 and Thomas Gabriel & Sons v. Churchill 
& Sim^. His liability in regard to the guarantee must be 
distinguished from his liability as agent. With all that, his 
position is that only of an agent and he brings about con- 
tractual privity between his own principal and the other 
contracting party so that all the implications of the ordinary 
law of agency apply to him save as pointed out above. 

(б) The Katcha Adatia guarantees the performance of 
the contract to the other contracting party with whom he 
enters into a contract in pursuance of the orders of his own, 
principal, the constituent, but he does not guarantee the per- 
formance of the contract to his constituent. He establishes 

1. (1914) 3 E. B. 1272 C. A. 
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cotitiA{^i£alpitid!t^f)etweeni tits own constitoent and the third 
party and there is no whatever, unless and until the 

Katcha Adatia enters into a contract with a third party in 
pursuance of his constituent's orders. The main difference 
between the Del Credere agent and the Katcha Adatia is 
that the former guarantees the performance of the contract 
to his own principal and not to the other contracting party, 
while the latter guarantees the performance of the contract 
not to his own principal, the constituent, but to the third 
party with whom he contracts pursuant to his constituent’s 
orders. His case is the exact converse to that of the Del 
Credere agent. To take a concrete illustration, let us suppose 
that A, the constituent, orders B, his agent to enter into a 
contract with C the third party. Now if B, the agent is a 
Del Credere agent, he guarantees the performance of the 
contract by C to A, but not by A to C, but if B is a Katcha 
Adatia, he will guarantee the performance of the contract 
by A to C, but not by C to A. 

(c) The Pakka Adatia guarantees the performance of 
the contract not only to his own principal, the constituent, 
but also to the third party, with whom, he enters into con- 
tracts, if at all, in pursuance of the orders of his principal, 
though he is not bound to do so. He is considered as a 
principal to the contract both as between himself and his 
own principal, the constituent, on the one hand and as 
between himself and the third party in Bombay on the other 
hand. But it must be noted that though he is considered to 
be a principal, he is also an agent of his principal, the 
constituent. He differs from both the Del Credere agent 
and the Katcha Adatia in that he is considered to be a 
prirtcipal so far as the carrying out of the transactions are 
concerned, while the former two, viz., the Del Credere agent 
and the Katcha Adatia are essentially and really agents 
only. The contracts on both sides as between himself and 
the constituent on the one hand and the third parties on the 
are complete and no contractual privity is ever 
between the constituent of the Pakka Adatia and 


other han4 
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the third parties with whom he contracts in pursuance ^his 
orders, if at all, and it is for this reason, viz., that he acts in 
the contracts as the principal both as regards his constituent 
and the third parties in Bombay and accepts responsibility 
as such, that he is paid a higher commission. In other 
words as Mr. Tyabji in his book on the Indian Contract 
Act, 1919 Edition, at page 545 in foot note 5 says, “a 
Pakka Adatia is a Del Credere agent and something more, a 
Katcha Adatia holds a position analogous to that of a Del 
Cfredere agent, but holds this position not in regard to his 
ovm principal, but to the other contracting party.” 

There is thus both a striking similarity and dissimilarity 
between (1) the Del Credere agent (2) the Katcha Adatia and 
(3) the Pakka Adatia and their legal positions. The similarity 
lies in the fact that each one of them guarantees the per- 
formance of the contract he enters into. The first guarantees 
it, as seen before to his own principal, the second guarantees 
it to the party with whom he enters into a contract pursuant 
to his principal’s orders, but not to his own principal, while 
the third guarantees it both to his own principal and the third 
party if any, with whom, he contracts in pursuance of his 
principal’s orders. The dissimilarity lies in the fact that the 
first two are really and purely agents, while the last is 
considered to be a principal both with regard to his own 
constituent and the third party in Bombay. But it must be 
noted that his position is that of an agent also. The Del 
Credere agent is in the position of a surety, the second is 
really an agent though he guarantees the performance of 
the contract, the last is employed in his own capacity to fulfil 
and carry out his principal’s ( the constituent’s ) orders which 
he may do by appropriating the contracts to himself or by 
entering into contracts with Bombay merchants by way of 
cover as he likes and is considered as a principal, but still he 
does not altogether give up his character of an agent. 

It may be argued that “ To compare the Pakka Adatia 
with (1) the Katcha Adatia, and (2) the Del Dredere agent af 
has been done only accentuates the initial error al f^m 
21 
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be no coilpafisldii bebt^^ things or persons who have 
nothing in coinfflon;;wh||||ieach other, but are wholly unlike, 
that there is no similarity between them simply because each 
guarantees the performance of the contract he enters into for 
the reason that every contracting party guarantees the per- 
formance of the contract he enters into and that as a matter 
of fact the word “guarantee" is wholly inappropriate and 
unnecessary in the case of a person contracting on his behalf 
because if the party agrees to do a certain thing, he is liable to 
suffer the legal consequences if he fails in his performance.” 

It has been shown that the Del Credere, the Katcha 
Adatia and the Pakka Adatia are all essentially agents 
especially the first two, as to whose positions there is no 
doubt whatever, because the Del Credere agent has been held 
to be an agent in England in numerous cases and so also 
has the Katcha Adatia been held by the Privy Council to be 
an agent. So far as the Pakka Adatia is concerned, the 
relationship between his constituent and himself is also that 
of principal and agent for the reasons already given at length 
in Chapter III of book No. 1. Hs is treated as a principal 
with certain additional rights which an ordinary agent does 
not .possess. As has been pointed out before, he is a Del 
Credere agent and something more with certain additional 
rights. Of course there is no doubt that every contracting 
party gurantees the performance of the contract he enters 
into, but generally an agent does not do so and is not 
personally responsible except in very special circumstances 
for the performance of the contract he enters into on behalf 
of his principal. The argument that the Pakka Adatia 
contracts on his own behalf is, it is submitted, misleading. 
He may and may not do so and as a general rule does not. 
The objection to the use of the word “guarantee” carries 
' no conviction as it has been used by Jenkins C. J in the 
leading' case of Bhagwandas v. Kanji^ where the learned 
Chief Justice observed at p. 216 as follows : “Then again 
thcfe runs through the evidence the idea that the word 
.1. naos) 30 Bom. L. R. 205^^7 Bom. L. B. $11. 
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‘‘gusurantee" is not inappropriate, though some of the 
witnesses under the stress iof a skilful cross'examtnation 
repudiate its aptness. " Guarantee " in the strict legal sense 
there can be none ; the absence of privity with the Bombay 
merchant excludes it. (See section 126 of the Contract Act). 
But I doubt whether there was occasion to be so shy of the 
word in its non-technical sense. On the other hand I do 
not think there was the relation of principal and agent pure 
and simple.” The word has been repeatedly used in several 
later judgments. Under these circumstances if the word 
“ guarantee ” were used, it is submitted that there is nothing 
wrong about it. There is no doubt that the Pakka Adatia 
contracts so as to make himself personally responsible for 
the performance of the contract made by a third party and 
it is therefore that he is said to guarantee the performance 
of the contract by the third party and he is responsible 
whether his constituent performs the contract or not and 
similarly he guarantees the performance of the contract by 
the constituent to the Bombay merchant and he is personally 
responsible for the same. There is therefore nothing so 
radically wrong, it is submitted, in the use of the word. 



m 


im tAlfCnt AJ>Af SVBfBU. 


Ci^PTER VII. 

POINtS OP DISTINCfnON BETWEEN PAKKA 
AND KATCHA ADATIA8. 

Katcha Adatia. Pakka Adatia. 


1, The Katcha Adatia is 
merely an agent on behalf 
of his principal, the con- 
stituent, up-country or 
local. 


2. The commission paid to 
the Katcha Adatia is lower 
generally four annas. 

3. The name of the con- 
stituent is not communi- 
cated to the third party in 
Bombay, though the third 
party in Bombay knows 
and he is informed to that 
effect that he the Katcha 
Adatia is acting on behalf 
of an undisclosed principal 
viz., the constituent, up- 
country or local. The 
reason is that the Katcha 
Adatia acts as the princi- 
pal to the third party in 
Bombay and is, respon- 
sible to him, while the 
constituent has his reme- 
dies only against the third 
party tn Bombay. 


1. The Pakka Adatia, though 
he acts as an agent to carry 
out his constituent's orders 
is considered to be a 
principal to him, on the 
one hand and to the 
Bombay merchant on the 
other hand. 

2. The commission paid to 
the Pakka Adatia is higher, 
generally 8 annas. 

3. The name of the con- 
stituent is not disclosed to 
the third party in Bombay. 
Nor is the constituent 
entitled to call upon the 
Pakka Adatia to disclose 
the name of the party with 
whom he enters into a 
contract in pursuance of 
an order for sale or pur- 
chase from him. The 
reason is that the Pakka is 
regarded as a principal of 
both the constituent and 
the third party in Bombay. 
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4. Tlie Kipitchft A4at» is not 
entitled to substitute his 
own contract in fulfilment 
of an order from his con« 
stituent, nor is he entitled 
to enter into a cross 
contract with another 
constituent in fulfilment 
of an order from the first 
^constituent. 


5. The Katcha Adatia is 
merely a conduit pipe or 
channel through whom 
privity of contract is es- 
tablished between the 
constituent and the third 
partyin Bombay. 

6. The Katch Adatia guar- 
antees the performance 
of the contract to the third 
party in Bombay but, not 
to his own principal, the 
constituent. 


4. The Pakka Adatia is en- 
titled to substitute his con- 
tract in fulfilment of an 
order from his constituent, 
so as to constitute himself 
the buyer or the seller, as 
the case may be, in respect 
of the said order. The 
Pakka Adatia is also en- 
titled to enter into a cross 
contract with another con- 
stituent in fulfilment of an 
order from the first con- 
stituent i.e. if A, a constitu- 
ent sends an order to 
the Pakka Adatia for sale 
and B, another constituent 
sends an order to him for 
purchase, the Pakka Adatia 
can cross the two orders 
of the two constituents. 

5. The Pakka Adatia is a 
principal both to constitu- 
ent and to the Bombay 
merchant and no privity of 
contract is ever established 
between the constituent 
and the third party in 
Bombay. 

6. The Pakka Adatia guar- 
antees the performance of 
the contracts both to his 
own principal, the con- 
stituent and^ to the third 
party in Bombay, if 
any. 





UPS'V’ 

f. In i^«|i MsA, ibt xxm- 
stitu^t an^ sue 
the third {^Marty ln mmbay 

with whom the Katcha 

» 

Adatia ha^ entered into a 
contract for the fulfilment 
of his order. The con- 
stituent cannot sue the 
Katcha Adatia, if the third 
party in Bombay does not 
carry out the contracts. 
His remedy lies only 
against the third party in 
Bombay and not against 
the Katcha Adatia. The 
Katcha Adatia is not inter- 
ested in the fulfilment of 
the contracts save for the 
purpose of bringing about 
contractual relationship 
between the constituent 
and the third party in 
Bombay and for the pay- 
ment of his commission. 


8. An agreement between the 
Katcha Adatia and the 
constituent not to give or 
take delivery of the goods 
in fulfilment of the con- 
tracts but only to pay 
differences in respect of the 
transactions cannot vitiate 
the transactions as wager- 
ing and therefore void, 


7. In {!idcki Adat, tim tmti^ 
stitoent cannot sue die 
.third party in Bombay 
ufith whom the Pakka 
Adatia .may have entered 
into a contract for the 
fulfilment of his order, 
as there is no contractual 
relationship between the 
constituent and .the 
Bombay merchant. His 
remedy lies only against 
the Pakka Adatia. The 
third party in Bombay also 
looks and must look to 
the Pakka Adatia alone for 
the fulfilment of his con- 
tracts. The Pakka Adatia 
is fully interested in the 
contracts not only for the 
payment of his commis- 
sion, but also for the due 
performance thereof both 
to the constituent and the 
third party in Bombay to 
whom he is responsible. 

8. An agreement between the 
Pakka Adatia and his con- 
stituent not to give or take 
delivery of the goods in 
fulfilment of the contracts 
but only to pay differences 
in respect of the transac- 
tions vitiates the transac- 
tions as wagering and 
therefore void. The reason 
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unless there is also such 
an agreement between the 
Katcha Adatia and his 
constituent on the one 
hand and the third party 
in Bambay on the other 
hand all combined to- 
gether. The reason is that 
unless and until the Katcha 
Adatia enters into a 
contract with a third party 
in Bombay in pursuance 
of an order from his 
constituent there is no 
contract whatever. 

9. The genuineness of the 
contracts which the 
Katcha Adatia enters into 
with the third party in 
Bombay in fulfilment of 
the orders of his constitu- 
ent is the test for deciding 
whether the transactions 
are wagering or not. 


is, that the contract 
between the Pakka Adatia 
and his constituent is 
complete so far as it goes 
between themselves. The 
constituent is not con- 
cerned with the method or 
manner in which the Pakka 
Adatia carries out his 
orders, as the Pakka Adatia 
is responsible to him. 


The genuineness of the 
contracts which the Pakka 
Adatia may enter into with 
third parties in Bombay 
would also be a criterion 
or test for deciding 
whether the transactions 
between the Pakka Adatia 
and his constituent are 
wagering or not, though 
they are not conclusive 
proof of the intention of 
the Pakka Adatia to wager 
or not to wager. 




THE LAW 
OF 

TEJI-MANDI CONTRACTS. 


BOOK 111. 

TEJI-MANDI TRANSACTIONS. 

INTRODUCTORY. 

Business in Teji-Mandi contracts seems to have been done 
in India at least for the last one century. This appears to be 
clear from some of the reported cases which have come up 
for decision before the courts and in this connection refer- 
ence may be made to the Opium cases which occupied the 
Indian Courts of Law in the forties of the last century where 
the widest difference of judicial opinion existed and which 
subsequently went up on appeal to the Privy Council on 
three different occasions. A tremendous amount of specula- 
tion was carried on, on the price at which Opium, to be sold 
by Government at their periodical seasonal sales would fetch. 
These speculations w'ere, in substance, similar in character and 
form and appear to have been carried on to an immense extent, 
and as an ordinary branch of their usual business, by most 
of the great banking houses in India. It was said that one 
million to two millions pounds sterling were at stake on the 
decisions of the various cases which went up to the Privy 
Council. It is not necessary to go into these cases at length. 
The curious reader would find the whole subject very elabo- 
rately dealt with in Perry's Oriental Cases (pages 175 to 
243 ). The three cases which went up to the Privy Council 
are reported in Moore’s Indian Appeals. They are (1) 
22 
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ivimium fiuif&icvtoifB. 

“»«(. f*. 

Rtmikil tht 0 li 410 &S V. ^jonmai lykondmal^t {%) DuUtbdta 
Pitambardkm S^i^Thakursidas* and (3) Raghoonaik 
Sahai ChotodfR^v, Maneickand*. As a result of the decisions 
in the Opium cases just mentioned, Act XXI of 1848 was 
passed in order to check gambling and for avoiding wagers. 
It would, however, appear that business in Teji-Mandi or 
Naamrana transactions was carried on as usual after the 
decision of these cases and the consequent enactment referred 
to above, but there do not seem to be any reported cases on 
the subject. The question whether these transactions were 
wagering seems to have been raised in Harmukhrai Atnoluk- 
chand v. Narotamdas Gordhandas* but Davar J who decided 
the suit apparently refused to express any opinion, as he 
thought that compared with the bulk of the plaintiffs other 
transactions, these were very few and rare, being not more 
than two or three and hence they ought not to be permitted 
to affect his mind as to any finding on the general character 
of the plaintiff's business. 

It would not be incorrect to say that a certain amount 
of confusion of thought pievailed and still prevails as regards 
Teji-Mandi transactions in the Bombay market which were 
and are supposed to be very complicated. Complicated they 
certainly are to a certain extent, but not so complicated 
as at first sight they might appear to be. Undoubtedly until 
recently for the last about 40 years, there was a belief in the 
popular mind and also at the Bar and on the Bench and it 
was taken almost for granted that these transactions were 
pure and simple wagers and that an item in an account 
arising from such transactions merely arose from wagering 
transactions. It was believed that these transactions were 
purely wagering transactions because it was supposed that in 
actual practice no purchaser of these options ever thought 
of exercising his right to demand or tender delivery. Un- 
doubtedly this was a wrong belief for the simple reason that 
the purchaser of the option is always entitled as a matter of 

1. 4 M. I. A. 339. 3. (1851) fi U. I. A. 251. 

2. 6 U. LA. m. 4. (I»(i7) 9 Bom. L. B. 125. 



ri|jht to defioaod of take delivery as it suits him by i»ww«icitTg 
hib option. The result was that in cases where these tians^ 
actions occurred, the plaintilb never sought to enforce their 
ri^ts and recover their just dues because they thought 
though wrongly that these transactions were wagering and 
void and hence unenforceable. They had thus per force to 
bow to the inevitable. The real fact has, however, been the 
other way and nobody ever took the trouble to investigate 
their real nature. The several attempts made before Beaman 
J.to explain their true nature and characteristics were only 
half hearted and that is why the learned Judge could never 
make up his mind one way or the other as will be clear to 
the reader from a persual of the passages from the judgments 
cited hereafter. The English decision of the Court of 
Appeal which was cited by Young J in the Rangoon Courfin 
the case referred to hereafter on the option transactions negoti- 
ated on the London Stock Exchange though given about five 
years before was never brought to the notice of the learned 
Judge. The decision of Young J in the Rangoon Court* 
was given much later. The hesitancy of Beaman J under the 
circumstances is not difficult to understand. The decision 
of Kincaid J in Manuhhai Premchand v. Kcshowji Ramdas* 
came therefore not only as a surprise but like a bolt from the 
blue and it was not until the decision of the court of appeal 
in Manilal Dharamsi v. Allibhoy Cliagla* that the law on 
the subject can be said to have been settled. This latter 
decision was subsequently reaffirmed by the court of appeal® 
and confirmed by the Privy Council in Sobhagnial Gianmal 
V. Muknndchand Balia^ and has been followed in several 
later cases. 


1. Buttenlandache BankVereeniging 4. (1922) 24 Bom. I*. R. 812^47 

▼. Hildenkeim (1903) 19 T. U Bom. 263. 

B. 641. S. (1924) 26 Bom. L. R. 1097. 

2. Dhttfiji Deoai y. Poktrmall Anand 6. (1926) 53 1. A. 241s 51 Bon. 1» 

roy (1918) 24 I. C. 441. 28 Bom. L. B. 1388. 

3. (1921) 24 Bom. U R. 60. 
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ifeHAPTER I. 

»> 

TEJri-l£ANOI, TEJI AND MANDI TRANSACTIONS DEFINED. 

Mr. Faiz B. Tyabji recently a judge of the High Court of 
Bombay' defines a Teji-Mandi transaction as “ a transaction 
which consists of an ostensible sale by A to B of a double 
option of becoming either the purchaser from A, or the seller 
to him, of certain goods on some future date, at a price fix^ 
at the lime when the transaction is entered into.” It may be 
added that Mr. Tyabji's definition holds good for the (1) 
Teji and (2) Mandi transactions as well, the only difference 
• being that in these two latter transactions the sale by A and 
the purchase by B is of a single option of becoming a pur- 
chaser only in the Teji and of a seller only in the Mandi 
transaction. The seller of the option is technically known in 
the Bazar as “ Khanar ” ( eater ) and the buyer is known as 
the Lagadnar '' ( applier ). The premium paid or payable 
by the applier is called the “ Nazrana ”. The sale of the 
option is known as Teji-Mandi Khadhi { eaten ) and the 
purchase of the option is known as Teji-Mandi lagadi 
( applied ). Exercising the option on or before the due date 
fixed for the purpose is known in technical bazar language as 
“ saying Sahi ”. It is respectfully submitted that the use of 
the word “ ostensible ” is not only quite unnecessary but in- 
accurate as the sale of the option is not ostensible, it is real. 
Mr. Tyabji illustrates his definition of the Teji-Mandi trans- 
action by the following foot-note, viz.; 

" On the 1st of January B pays to A Rs. 20, and, in con- 
sideration of this payment, A agrees to sell to B the double 

option (viz., of becoming on the 1st of June either the 

purchaser or the seller of the goods ) at Rs. 100. (i) On the 

1st of June, if the market-rate of the goods is Rs. 120, B will 
decide to purchase ; he will then get the goods at Rs. 100 
from A and ( having already paid Rs. 20 for aquiring the 

1. Indian Contract Act (1919) Edition p. 158. 
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option ) the goods will cost in all Rs. 120, be will then^ore 
neither lose nor gain by the transaction, (ii) If, on the other 
hand, the market-price on 1st of June is Rs. HO, B will 
decide to be the seller, and A will have to purchase the goods 
from B paying to B Rs. 100 for them. So that B will again 
neither gain nor lose by the whole transaction, (iii) B will 
however gain, should the price be above 120, or below 80. 
(iv) He will lose should the price be between 81 and 119". 
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^APTER II. 

THB NATOmB AIHD MODUS OPMSAMDr OF (A) TKJI-MANW. 

(B) TEJl ASD (C) MANDI TBANSACTlOm 

The first case in which the nature and modus operandi of 
these Teji-Mandi or option transactions was explained is the 
case of Jessiram Jagannatk v, Tulsidas Damodhar^ where 
Beaman J described the nature and characteristics of these 
Teji'Manji contracts in the following terms : — “ The TeJ5- 
Mandi contract in its naked simplicity is quite intelligible, 
“ I should thus describe a simple “Teji-Mandi” contract. 
The party selling the double option is really doing no 
more than backing the stability of the market against its 
possible fluctuation. The party buying the double option is 
backing the fluctuations of the market against its stability. 
...Thus the seller of a double option for a future vaida 
takes a unit such as a bale of cotton or a bar of silver or a 
bag of rice at the price of the day, say Rs. 100 and sells the 
double option at Rs. 20 per unit. This means, as 1 under- 
stand " Teji-Mandi,” that, if by the settling day the market 
has either gone up or down more than ten points, the 
purchaser of the double option by electing to be buyer or 
seller according as the market has risen or fallen at due date 
will make profit to that extent out of the seller of the double 
option. If, for instance, on settling day the selling price of 
the unit is Rs. 88 or Rs. 112, the purchaser of the Teji-Maadi 
by declaring himself a seller or a buyer would make a profit 
of Rs. 2 per unit ; while if the market neither rises nor 
falls more than ten points either way, the purchaser of the 
Teji-Mandi is a loser to the extent of the difference. Thus 
in the case supposed if the market falls to 91 he declares 
himself a seller and loses one point for each unit ; if it rises 
upto 109 he declares himself a buyer at the same loss ; and 
so through all the intermediate stages.” 

1. (1912) 14 Bom. L. B. 617, 623, 624 = 37 Bom. 264, 272, 273. 
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The modvfs operandi of (i) Tcji and (2) Mandi contract 
i.e. single options was explain^ by Young J of the Rangoon 
Court^. In this case the main question was whether a certain 
contract entered into at Rangoon relating to rice being one 
of a class known as Teji contracts was void as being a wager. 
His Lordship explained the course of dealings in these kinds 
of transactions in his judgment which, though not reported 
in an authorised report, is very important as it explains in 
vfry clear and lucid terms the real nature of these kinds of 
transactions : — 

" Now a Teji contract for rice as entered into in the 
Rangoon market seems to be as follows : — There are two 
parties, the one being the buyer and the other the seller, who 
is called the person who eats Teji ( a Gujerati word meaning 
‘rise’ ). The latter in payment of a fixed sum, small in rela- 
tion to the value of the quantity of the rice dealt in, agrees 
to sell and deliver rice in a certain month at a cedain price 
but not to deliver it and demand the price unless called upon 
to do so. It is virtually the purchase of an option or right 
to call for so much rice during a given month, the Teji-eater 
being bound to supply if called on, but the other not being 
bound either to demand or in default of a demand to accept 
delivery. If, therefore, the market price rises above the con- 
tract price it will be to the interest of the buyer to call for 
delivery ; If on the other hand it falls below the contract 
rate, it will be to his interest not to do so. As delivery may 
be given during the whole month, the purchaser of the option 
naturally waits till towards its close for fear of a sudden fall 
between his call for delivery and the actual delivery. It is 
obvious, therefore, that the transaction may be a mere bet on 
the rise of the market, and if the intention of both parties was 
not to deliver but merely to pay the difference between the 
Teji and the market rate on the day of settlement which in 
these contracts seems to have been the last day of the month, 
then according to the authorities it would, in my opinion, 

1. Dkunji Deosi T. Poktrmall Anandroy (1913) 24 I. C* 441, 442, 443. 



tn^sACttovs. 



be consiinied to4>e s^ch and the contract would be void 
under sec. 3^ d! 1he^Coil^:act Act. 

In a coiitr^, the procedure is the same, the 

parties gamble, a$ the defendant would say, on the chahceof 
a fall, ( Mandi being the Gujerati term for a fall ). A 
fixed premium is paid to the Mandi-eater, who in consider* 
ation thereof agrees to buy rice forward from the other party 
at a certain fixed rate. The Mandi-eater signs a bought 
note, but the other party signs no sold note. If the market 
falls below the Mandi rate, the Mandi-eater is, as the plaintiff 
would say, called on to take delivery of the contract quantity 
and to pay more than the market price of the day. If it did 
not fall below that price the Mandi-eater keeps the fixed 
premium but does not attempt to demand delivery. Each 
contract, therefore, whether Teji or Mandi, is unilateral and 
not reciprocal — a purchase of an option in a Teji contract 
to buy and in a Mandi contract to sell rice at a given price 
in a given month. As a concise method of expressing their 
mutual intention, the Teji-eater signs the sold note and the 
Mandi-eater the bought note, implying that he is bound ; and 
the other party, in token of his freedom from the correlative 
obligation to take delivery in a Teji or to give delivery in a 
Mandi contract, does not sign the bought note in a Teji or 
the sold note in a Mandi contract. This and the fact that 
a fixed brokerage in lieu of an ad valorem brokerage was paid 
at the inception of a Teji or Mandi contract seem to me the 
only paper differences between what has been called the 
ordinary and these which are alleged to be wagering con- 
tracts. All the minutia of the genuine contracts were 
employed either, as the plaintiff says, because it is a genuine 
contract, or, as the defendant says, from a desire to hood- 
wink the Courts and force them to collect gambling debts if 
the Teji or Mandi-eater repudiates. The bought or sold note 
used is precisely the same as that used in the ordinary con- 
tracts, the mills which in ordinary contracts it is usual to 
strike out from the list of those whose products the sellers 
may deliver, being struck out in these also.” 
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The nature of these contracts was exj^latned by Kin<»id 
} in Manubhai Premchand v. Keshavji Ramdas^ in the 
fc^owiog words: There are three common forms of 

speculations in Bombay. They are known respectively as 
(1) Teji-Mandi, (2) Teji and (3) Mandi. The word “ Teji *’ 
means brightness, the word Mandi means dullness. Thus 
‘ Teji ' is used to signify a rise in the market price of goods 
or stock, and “Mandi" to signify a fall. (1) In the Teji- 
Mandi transactions, which have been very carefully examined 
BenTHcLn] in Jessiram Ju^onnatli v. Tulsidas Damodar*, 
one party buys what is known as a double option. For this 
he pays a certain premium, say Rs. 20 per Rs. 1000. On the 
settling day the buyer has the right to declare himself either 
a seller or a buyer. If the market falls he will declare him- 
self a seller. If it rises he will declare himself a buyer, e.g. 
if it be supposed that by the contract price a bar of silver or 
or a bale of goods is worth Rs. 100, A buys the double 
option for Rs. 20. If the goods rise to Rs. 1 10 he will declare 
himself a buyer and lose Rs. 10. If the goods fall to Rs. 90 
he will declare himself a seller and will lose Rs. 10. But if 
the goods rise to Rs. 150 or fall to Rs. 50 he will declare 
himself a buyer and a seller respectively and in each case 
will make Rs. 30 profit. In other words to use Beaman ]'s 
phrase “ the party buying the double option ( the Teji- 
Mandi ) is backing the fluctuations of the market against its 
stability ”. Conversely, the party who sells the double option 
backs the stability of the market against its fluctuations.” 

“ (2) The Teji transaction is quite a different one. In 
it the buyer of the Teji ( Lagadnaro or applier ) pays the 
seller ( Khanaro or eater ) a premium or Teji over and above 
the contract price of the bar of silver or bale of goods. If 
the market rises the buyer of the Teji who is also a buyer of 
the silver or the goods can ask the seller of the Teji to give 
him the goods or their value at the market rate on settling 
day whatever it be. If the market falls, the buyer of the Teji 

1. (1921) 24 Bora. L. B 60, 62, 63. 2. (1912) 14 Bom. L. R. 617=37 

Bom. 264. 
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mertly loses h» {xeimtim, e.g. A buys Rs. 100 wmth of bar 
siJvw from B and also boys Teji by the payment of Rs. iO 
premium. II the marketlrises to Rs. ISO, A will make a 
profit of Rs. 50 minus his Rs. 20. If the market falls to 
Rs. 50, A will lose his Rs. 20 premium or Teji only. A ( the 
buyer of the Teji ) thus insures himself against a big fall. 
B ( the seller of the Tcji ) is not insured against a big rise." 

( 3 ) The third kind of transaction is a ‘ Mandi It is 
the exact converse of the Teji. The buyer of the Mandi or 
premium is a seller of the goods and the Mandi is the 
premium which he pays against a possible rise, e.g. A sells 
R». 100 worth of bar silver to It and buys Mandi by the 
payment of Rs. 20 premium. If the market fulls to Rs. 50 
A will make a profit of Rs. 50 minus his premium. If the 
market rises to Rs. 150, A will lose his Rs. 20 preVnium or 
Mandi only.” 

The Modus operandi of these Tcji-Mandi contracts has 
also l>een descrilred by Mr. Itillimoria the learned judge of 
the Small Causes Court in Maniltd Dharaiiist v. AlltbUat 
Chagla'- in his refering judgment. 'I'he le.irned judge says : 

“ One party pays to the other a certain sum and there- 
with purchases from the other jrarty an option to buy or to 
sell a fixed quantity of ( any coniiniKlity say ) camphor on 
the due date from or to the other p.iity at the rate named in 
the contract. If the conti.iet is a Teji one and on the due 
date the market rate exceeds the rate fixed in the contract, 
the person who has secured an option, declares that he will 
buy and thereupon the partv who has pocketed the premium 
has to deliver the goods at the rate fixed or to pay the 
difference between the ruling market rate and the rate agreed 
upon in the contract. 

If the contract is a Mandi contract and on the due date 
the market rate falls below the rate agreed upon in the 
contract the party who has secured the option declares that 
he will sell and thereupon the party who has pocketed the 
^mium has either to take delivery of the camphor and pay 
L (l>22) 24 Bom. U R. 812. 813=47 Bom. 283, 264, 3«S. 
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for it at the agreed rate or to pay differences between the 
agreed rate and the ruling market rate. On the other hand 
in the case where the contract is for a Teji if the market rate 
on the due date is the same as the rate agreed upon in the 
contract or falls below it, the party who has secured an 
option, makes no declaration in which event nothing happens 
and he loses the premium he has already paid. So likewise if 
it is a Mandi contract and the due date rate is the same as 
the rate .agreed upon in the contract or rises above it the 
pa‘rty who has secured an option makes no declaration and 
in that event nothing happens and he loses the premium he 
has already paid. 

The party who has purchased the option may in spite 
of the fa<;t that the market rate on the due date has risen 
above or fallen below the iigreed rate declare option to sell 
or purchase respectively if it suits his purposes to do so, 
with due regard to his other operations and existing circum- 
stances, but if he does declare an option he has to abide by 
it and give or take delivery as the c.ise may lx; or pay differ- 
ences if any. x x x 

In my opinion the agreements by way of Gulli or Teji- 
Mandi are not absolute contracts for sale and purchase at 
the date they are made. Tliey iK'Come contracts of sale and 
purchase when the option to demand delivery or give delivery 
is exercised. Before the option is exercised they are agree- 
ments wherein one person for a cash consideration paid to 
him or promised to be paid on due date undertakes that he 
will place at the disposal of the other parly a cerl.iin quantity 
of the commodity at 3 certain rate on the due date if such 
other party claims it, or undertakes to take up and pay for a 
certain quantity if the other party wishes to get rid of that 
quantity. In such contracts goods are delivered and taken 
delivery of and paid for at times on the option l)eing declared 
to claim delivery or give delivery.” 

Mr. justice N. VV. Kemp also explained the nature of 
t hey Teji-Mandi transactions in Mukundchand Balia v. 
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Gtammd' in idiich he observed these Ifejt* 
Mandi tnuisactitMs were really a bet on the rise or fali of the 
market above a certain fi^re, although 1 understand that by 
a recent decagon of our Appeal Court ( via^. Manilal Dhara- 
msi V. AUibhai Chagla* it has been decided that they are not 
as a matter of course wagers. That figure is the rate at 
which the transaction is effected plus a sum called ‘ Naza* 
rana'. If the market goes above that figure, one party must 
wn and the other lose and if it goes below, the former must 
lose and the latter win. One party eats the Teji or the 
Mandi or the Teji-Maiidi as the case may lie who sells an 
option to buy or sell to the other ; he applies it if he buys 
the option." The s;une learned judge had occasion to exa- 
mine the nature of these Teji-Mandi tranvictions again in 
Keshtitmil Anamlilal v. Juikistintiiis Rnntbtliis^ in which 
he observed in this connection ; " Now it is necessary to 
ascertain exactly the nature of these transactions. Such 
transactions may be cither Teji-Mandi which are called 
Nazarana or either Teji or Mandi. 'I'hc latter are also Gulli 
transactions hut the difference between them dcfiends upon 
the extent of the difference between the market rate and the 
rale at which Teji is applied. The transactions m the suit 
are Teji transactions alone and the meaning of that is this 
that for a premium the defeiulanl purchased on the due dale 
the option of buying. The rate is fixed in file contract as 
the rate at which Teji is applied and if the market on the 
due date is above that nitc, the defendant exercises his right 
of purchase at the market rate i.e., the transaction hardens 
automatically into a contract of purchase and then he has 
the right to sell to the plaintiff thereby earning a profit of 
the difference between the rate at which Teji \ras applied and 
the market rate on the due date. If the market rate on the 
due date does not reach the price at which Teji was applied, 
the defendant merely loses the premium he has paid. Should 
the defendant decide to take deliver)’, he can insist on doing 
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so.t^}|%un before the due date, the defendant may, if he so 
chooses, go in the market and enter into a co\-enng contract 
of sale for the due date through another broker. It is to be 
noted that the only loss that the person applying Tcji can 
suffer is the amount of the premium, whilst what he may 
gain is the difference between the rate at which he has applied 
Teji and the market rate on the due date.” 

The nature of these Teji-Mandi contracts was also ex- 
plained by Mirza j in Sarandas Sunderlal Knthi v. Jckisson- 
dh$ XarandHS^ where an attempt w;is made on liehalf of the 
plaintiffs to distinguish the trans.ictions in the suit from 
Colton contracts which are governed by the BomK'iy Cotton 
Contracts Act and to which the bye-l.uvs t)f the East India 
Cotton Association apply. It was argiieil that when the 
Teji-Mandi trans.ictions weie enteied into at their inception 
there was and could lx* no contiact for the sale or purchase' 
of cotton. The learncil judge .igieemg with this contention 
c.xpiained the nature of these tiaiisactioiis in his judgment 
in the following words : "The nature of the Teji-Mandi 
transactions was that in consideration oi the preiimiin paid 
or agreed to be paid to the defeiulant, the defendant agreed 
to give to the plaintiffs the double option on the due date 
to declare himself either a ptiichaM i oi a seller at the rate 
mentioned in the Teji-Mandi. This option might never 
come to be exercised in winch event the party paying the 
premium here the plaintiffs, would lose llieir premium. 
In the Teji-Mandi transactions of 1500 bales the defendant 
was speculating on the stability of the market at the due 
date and the plaintiffs were speculating on the possible 
fluctuations of the market. If the market did not fluctuate 
at all and the rate at the due date remained the same as that 
given in the Teji-Mandi, theie would lx- no need to exercise 
either option, the plaintiffs remaining content with the loss of 
the premium they had paid or agreed to pay to the defendant. 
In case the market had fluctuated either way, on the due 
date of the option, the plaintiffs would find it to their 
t- Suit No. 2068 oi 1931 uoroportod judgmeot d«(«d 14tfa Soptombor 193 
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to pochet nltibiately ' the difference that might be in their 
favour befiveen tile agreed rate in the Teji-hlandi and the 
rate, on the Vaida day. In this way they might regain part 
or whole of the premium paid and if the fluctuation exceeded 
the limits of the premium, then they might stand also to 
make a profit. On the exercise of the option the resulting 
contract might ensue or the parties might be content to 
settle the transaction by means of receipt and payment of 
diffm'ence between the market rate and the agreed rate under 
the Teji-Mandi. The resulting contract if entered into 
would be a forward contract as from the date of the Teji- 
Mandi transaction to give or take delivery’ as the ca^ might 
be on the V'aida day. The ordinary incident of a forward 
contract would henceforth attach to it. 

Similarly in the ca.se of the Mandi option, the defendant 
had purchased the option from the plaintiflf,s who had sold 
it. The defendant was speculating in respect of .SOO bales 
on the falling tendency of the m.arket at the due date of the 
exercise of the option. The plaintiffs in respect of this 
transaction were speculating on the upward tendency of the 
fluctuation in the m.arket. If the market had remained steady 
or had exceeded the premium, the defendant would not ordi- 
narily exercise his option to sell at the rate mentioned in the 
Mandi transaction but be content with the loss of his premi- 
um. If the fluctuations were as in this case they turn out 
to be, in the fall of the price of cotton on the due date of 
the option, the defendant would exercise his option as was 
done on his behalf by the plaintiffs in respect of these 500 
bales at the due date of the option and that would result in a 
profit to minimise his loss in respect of the 1500 bales 
of Teji-l|pihdi. Thus the occasion for entering into the 
resulting contracts would not arise at the date when the 
ll^Mandi and Mandi transactions were entered into but 
flight arise on tihe due date for the exercise of |he option.” 
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The coarse of dealings in the Teji^Mandi contraote 
aho weti explained a witness in a recent Lahore caae^ 
where the contracts in the suit were naxrana contracts »nd k 
was contended that they were exactly the same as Teji-Mandi 
contracts dealt with in Manilal Dharamsi v. Atlibhai Cha^*, 
The learned judge Broadway J held that such contracts were 
not necessarily wagering contracts and citing with approval 
the passage from the witness' evidence continued : 

“ A man comes to me and asks for such a contract of 
gold for a month or two hence. We inquire the rate of 
nazrana current at that time. The rate usually varies from 
3 annas to Rs. 2 |>er tola. At tliat r.ate we strike a bargain 
for that man with some other person. We p.ty the latter 
nazrana at the ascertained rate. He tlien fixes the rate. 
This merfns that he on the due date would be liable at our 
option cither to supply or to accept the si-»CLilied quantity of 
gold at the specified rate whatever be the market rate. The 
option will lie with us whether to conijn-l him to accept or 
to compel him to supply the gold irrespective of the market 
rate. We would exercise the option against that third 
person in accordance with our dealer’s instructions." 

“ It would appear that what hapjK'ns in a contract of this 
nature is that one party pays a premium to the other party 
thus acquiring an option to buy or to sell, as he decides, a 
certain quantity of gold at a certain rate on a certain date. 
Either on or some date prior to that date the purchaser 
decides whether he will buy or sell. According to his deci- 
sion communicated to his broker, the broker enters into a 
contract with some third person in order to meet the situ- 
ation. On the due date the parties can either take or give 
deliver)' of the stipulated quantity of gold or settle on the 
difference." 

From the premises it will be seen that these Teji or 
Mandi or Teji-Mandi transactions are transactions merely 
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h ^ ^ y My tlwi^rties at the time the contracts 
suett first ctnfiii^ into tor me parchase or sale of a commodity 
on sonrn futme thde, but they are not, when first entered into, 
contracts for the purchase or sale of the commodity itself. 
The Teji transaction, it must be noted, always results in a 
contract for the purchase of a particular commodity, while 
its converse, the Mandi, always results in a contract for the 
sale of that commodity when the option is exercised. In the 
Teji'Mandi transactions { i.e., double option transactions) the 
applier ( I^gadnar ) has the right or option to declare himself 
a buyer or a seller, as it suits or pleases him on or before 
the due dale fixed for the exeicise of the option according 
to the fluctuations and position of the market in respect of 
that particular commodity. It may be added that the applier 
is always entitled to exercise his option as a matter of right 
when the market rate, on the last day, on which the option 
is exercisable, has risen above or fallen below the rale men- 
tioned in the original contract for the purchase and sale of 
the option, which shall hereafter lx; referred to as the “ Unit 
Price These original transactions of the purchase and 
sale of the options are inchoate and incomplete in the first 
instance and result in complete and pakka contracts and 
regular transactions of purchase or sale only when the option 
for the purchase or sale of that commodity is exercised by 
the applier ( Lagadnar ) one way or the other on or before 
the last day fixed for the purpose. This is generally the last 
day of the month, preceding the month or months of a 
particular Vaida. Let us suppose that A applies Teji-Mandi 
or Teji or Mandi for the April-May or July-August or Decem- 
ber Vaidas of a particular year. He is bound to exercise his 
option )Of declaring himself either a buyer or a seller in the 
case of the April-May Vaida on the 31st March, in the case 
of the July-August Vaida on the 30th June and in the case 
the Dccenrfier Vaida on the 30th November. 

. ' Now the period of the delivery of the goods bought or 
tpidfora cet^n Vaida begins from the 1st day of the 
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fw nMWtbs of that^ {Mvticttlar Vaida, «to that ■ 
case of the ApHI*llay Vaida, it will t»^n from the 
of April, in case of the }u}y>Augu8t Vaida from the let 
day of July and in the case of the December Vaida, frm» 
the ist day of December. The reason, why the option, in 
these Teji-Mandi or option transactions, is made exercisadtte 
by the appher a day prior to the day of the beginning of the 
month or months of a certain Vaida, appears to be the 
necessity to ascertain and determine before the commence- 
ment of the period of delivery of the goods bought and sold 
for a certain Vaida, whether the resulting transaction is going 
to be a purchase or a sale on the exercise of the option by 
the applier, as the eater would not and and does not know 
till then, whether he would have to give or take delivery in 
respect of the said original contract of the sale and purchase 
of the option. In other words the option is made exercisable 
as aforesaid, in order to enable the parties to know, whether 
they have to give or take delivery of the goods, as the case 
may be, before the commencement of the Vaida and to 
facilitate the giving and taking delivery of the goods 
purchased or sold by the parties, during the delivery period 
of the Vaida. When the option is exercised they become 
ordinary contracts of sale or purchase to be completed or 
closed by a corresponding purchase or sale or to be crossed 
or set off against an already existing ordinary forward 
contract of the applier, with the eater for the same Vaida, 
with a view to square off the transaction of sale or purchase 
resulting from the exercise of the option against an ordinary 
forward transaction of purchase or sale so as to square off 
the same on or before the Vaida or the settlement day. 
If the applier ( Lagadnar ) in the Teji-Mandi contract after 
declaring himself a buyer or seller, as the case may be, 
enters into a corresponding transaction of purchase or sale 
m crosses it against an already subsisting ordinary forward 
contract of his own (or the same Vaida on the very day os 
which he mcercises his option, the transaction is squared up 
and dosed, and tiie ;q^Iier has only to pay or receive the 
24 
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IIms pmittittift fM^ cr tSked to be paid by him to the Eater 
(lChMUut)nik^'''unit price" and he becomes a loser to the 
extent ai the difference between the said market rate on the 
day on which the option is exercised and the amount of the 
premium paid or agreed to be paid on the said " unit price " 
and conversely he becomes a gainer to the extent that the 
asud market rate is abc^ve the amount of the premium paid 
or agreed to be paid on the said “ unit price If the 
mailcet remains steady, without rising or falling a single 
point on either side of the " unit price ", i. e, of the rate 
fixed in the transaction for the purchase of the option, the 
applier loses his premium altogether and the Khanar pockets 
the whole of the premium paid or agreed to be ^id. In 
any event, the appher under the circumstances mentioned 
above can never lose and the eater ( Khanar ) can never 
gain and be entitled to more than the amount of the premium 
paid or agreed to be paid by him. The premium paid or 
agreed to be paid, is thus, the maximum amount of loss to 
the applier and the maximum amount of gain to the eater. 

Supposing now that the applier exercises his option by 
declaring himself a buyer or a seller in the Teji-Mandi trans- 
action or a purchaser in the Tcji transaction or a seller in 
the Mandi transaction on or before the due date fixed for the 
exercise of the option ; on the exercise of the option by the 
applier, the contract cither of purchase or sale in the Teji- 
Mandi transaction or of purchase in the Teji or sale in the 
Mandi transaction becomes complete and the applier becomes 
entitled either to demand or give delivery in respect of the 
said contract. He may also close the contract by a corre- 
sponding contract of sale or purchase in the Teji-Mandi 
transaction or of sale in the Teji or purchase in the Mandi 
transaction, on or after the due date of the particular Vatda, 
for which, the transaction is entered into, and then he has 
Id pay or receive the difference, as the case may be. In the 
aieaiiwliile, the contract of sale or purchase is closed 
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liy a camspoaMa^ coeXndt purchase or sale chi or aflor 
the due date, the CMitract remains open and tlw ordinary 
incidents of ordinary forward contracts as to payments to be 
made on the usual clearing dates and all other usual incidents 
of ordinary forward contracts apply to these contracts. 

In other words, to put it briefly, what will happen if 
the applier decides to exercise the option he has purchased 
is that he may either tender or ask for delivery or he may 
arrange to receive the difference instead, if the market price is 
mOre or less than the “ unit price." 

Before the question of wager in these transactions is 
dealt with it, may be pointed out that the dictum of Beaman 
J, to the effect that the premium for the purchase of the 
double option is divided or rather split up into two halves 
on both sides of the agreed contract price or the " unit 
price ” as is found in the illustration given by the learned 
judge in the passage of his judgment in Je$siram Jagannath 
V. Tulstdas Damchlar^ cited above, is entirely wrong for the 
premium of the double option, is not split up but remains 
unchanged on both sides as is quite clear from the passage 
in the judgment of Kincaid j in Mamibhai v. Kcshowji* cited 
above. To make the matters clear on this point, suppose 
that the " unit price ’’ of a certain article or commodity is 
Rs. too. A buys or rather applies a double option or Teji* 
Mandi at Rs. 20 from B on Rs. 100 the " unit price Now, 
if the price of the commodity or article on the la,st day of 
the option is, say, Rs. 105, 110 and 115, A will declare him* 
self the purchaser and lose Rs. 15, 10 and 5 respectively out 
of the Rs. 20 paid or to be paid by him towards the premium 
in respect of the purchase of the double option, and simi- 
larly if the price on the said last day is Rs. 85, 90 and 95, 
A will declare himself the seller and lose Rs. 15, 10 and 5 
respectively out of the premium of Rs. 20 paid or payable by 
him as aforesaid. If the dictum of Beaman J in J^iram's 
case^ were correct, A would lose nothing whatever when 
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half and toU ^ feolb mn of the “ uatt jwice '* woaW bring 
Ihe |tfioea to Ha. and Ra. 110 respectively ai*<l ^bere would 
be no loaa to A whate\’er. But as a matter of Ibat ia 
ntrt the case ; he loses Rs. 10 out of Rs. 20 pa3r?ble by him as 
premium as already shown before. Similarly A would not 
nudce a proht of Rs. 5 when the prices arc Rs. 115 or Rs. US 
only, nor would he make a loss of Rs. 5 when Ihe prices are 
Rs. 105 and Rs. 95 ; so long as the prices do not either rise 
above or fall below the premium of Rs. 20 paid or payable 
on the “ unit price ", in other words, so long a* the prices 
fluctuate between the " unit price" and the pr^to'um P»id or 
payable on the " unit price " the appher always loses to the 
extent of the difference between the premium p?>d dr payable 
and Vne mar'*e\ Ta*ie pTevaiVmg on ‘I'ne day, "or* Vne 
applier exercises his option or the market rate of the last day 
on which, he, the applier, is bound to exerc'se the option, 
and say Salii " as the expression runs. So Ih^l >f the market 
has risen above or fallen below Rs. 100, the " unit price," say 
Rs. 5, the buyer of the double option will lose Rs* 15 out of 
the premium payable by him, if Ks. 10, he will lose Rs.lO, if 
Rs. 15, he will lose Rs. 5 and if the market has remained 
steady, he will lose the whole of his premium. It will thus be 
seen that the dictum of Beaman J is entirely wrong and 
misleading. With great respect to the learned judge, it is 
submitted he has completely failed to grasp th® tnie nature. 
Characteristics and peculiarities of Teji-Mandi transactions. 
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CHAPTER m. 

LONDON STOCK BXOHANOB TfUSSACTlONS. 

PUT— CALL— POT AND CALL. 

It wilt not be out of place here to consider certain trAns« 
actions prevalent on the London Stock Exchange which are 
known as “ Options ” which correspond with “ Teji-Mandi " 
transactions known in India. These options are of three 
kinds (1) “put ■■ (2) “call” and (3) “ put " and "call’* or 
“double options the former two viz. (1) the “put” and 
( 2 ) the “ call " are called single options. The “ call ” which 
corresponds with the Teji transaction in India is negotiated 
when A contracts to pay B money for the right to buy or 
not at thb choice of the buyer (A) from him a named security 
at a given future date at a named price i.e. at the price at 
which it stands at the time of the making of the bargain. 
Thus the “call ” is the right to make the party giving the 
option give delivery at a future date of an agreed amount of 
some security at a fixed price. The ” call ” option which in 
brief is an option to buy is bought by a bull i.e. a person 
who expects the market to rise. The " put ” option which 
corresponds with the Mandi transaction in India is negotiated 
when A contracts to pay B money for the right to sell to him 
a named security at a given future date at a named price. In 
other words, the “ put ” is the right to make the party giving 
the option take delivery at a future date of an agreed 
amount of certain security at a fixed price. It is generally 
bought by a bear i.e. one who expects the market to fall. A 
“ put ” option which is in brief an option to give delivery is 
thus the converse of a “ call " option and gives the right to 
sell at a given future date and at a certain price, a certain 
commodity, while the “ call ” option gives the right to buy 
at a given future date and at a certain price a emtain 
commodity. 

Now the two options may also be combined in what is 
known as the “ put and call '* option, that is the ri^ either'to 
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J^nerica a» « j^raddle ), gives the payer o( the option tnon^ 
the ri|^ «ther to sell or buy the named security at a given 
fidttre date at a named price. Now in the transaction known 
as the put and call ” the buyer of the double option expects 
both a tise and fall in the market, in other words, he expects 
that the market will fluctuate and desiring to take advantage 
of both the rise and the fall and the fluctuations pays ^ 
double premium for the purchase of the option. He is, 
therefore, both a bull and bear. The consideration money 
for the purchase of the option paid on the Stock Exchange 
in England is called " option money '' and it corresponds 
with the premium ' nazarana ' paid in India fur the purchase 
of the option. When the option is purchased either for the 
" call '' or " put ’’ or for the " put and call ", the price 
at which the same is purchased is usually the current market 
price, plus the agreed amount equal to the intervening 
periods. The price for the purchase of the double option is 
generally double that of the single option. 

The consideration paid for options known as option 
money as afore.said, varies according to the securities dealt in 
and the state of the market and is a matter of arrangement 
briween the parties. In many kinds of securities, however, 
the option dealings are so numerous that there are regular 
quotations for the put, call and put and call, the charge for 
the put and cal) being the same as that for the put alone 
and the call alone added together, and the charge for a call 
being generally the same as that for a put of the same secu- 
rities. These quotations for options are, like quotations for 
ordinary dealings, at two prices, viz. one the price at which 
the dealers are prepared to give an option, the other the 
price at which they will take an option, the difference being 
" the turn of the market Option money is not payable in 
advance, but becomes payable at the end of the period for 
the is ©vcn. 
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Mtsasn* Scbwibe wad Bnunson* give the fo^owtng 
itli^AnitHHi of an option. ** Suppose the imiicet price <rf 
Randfontetns is 3. A member desiring an option giets a 
quotation from another member, say, for a call of 1000 shares 
at 3 for the end of the next account. Fur this he has to pay* 
say, ith a share. If during the stipulated period the shares 
rise in price to more than 3i, a sale can be effected and when 
the time comes they can be called at 3, and so a profit is 
made. If, on the other hand, the price falls, the loss is 
limited to the amount paid for the option, which naturally 
is not exercised. So with a “ Put " of the same securities 
at the same price ; if the price falls below 2}th the shares 
can be obtained at the current price, and when the time 
comes put at 3, while if it rises the loss is limited to the 
amount <?f the option money. With a put and call of the 
same shares obtained, say, for ^th, a profit can similarly be 
made if the shares either rise alxive 3i or fall Ixilow 2j. 
In all these cases, if the price at the end of the period shows 
any profit on the option price, even though it be less than 
the amount paid for the option, the holder of the option 
would exercise it and so save a part of his option money. 

As an instance of what is sometimes done, if the option 
deal is successful, let us take the same case, viz,, a call (>f 1000 
Randfonteins at i for which 3 has been paid. Suppose the 
price rises to 3f ; the holder of the option sells on the market, 
say, 500 Randfonteins at that price, with the result that he is 
without any risk of loss, and certain to make a profit, if 
the shares keep above 3 or fall below 3. For, if the price 
remains above 3, he can sell the second 500, and then call 
the whole 1000, making his profit on second 500. Or if the 
price falls below 3, he can abandon his option, and buy on 
the market 500 at the lower price to deliver against his 
at 3J. The amount of profit in the first case would be any* 
thuig more than £1500, which he succeeded in obtainii^g for 
the sale of the second 500 ; and in the second case, the differ* 
ence btAweea £1500 and the amount paid for the 500 tdmres 
1. U« of Stock SKeboaao a»14) Zed Bditioe p, 
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%Qa^tlkl§imsmei, If afterthesak: of the first Shfi ^ 
3i, tlw priiDe to he can sdi the other SOfi at 

that })rioe, aa<l^ when tm time comes, call the whole 1000 at 
3, and thus nuOce a profit of i on SOOand ^ on the other 500^ 
or« fledticttng the option price, a net profit of i on 500. If 
the price falls below 3, say, to 2}, he does not exercise his 
(^ion at all, and so loses the | option money on the 1000 
shares; but he buys in the market 500 at 21, and delivers them 
to complete the sale he has made at 31, thus receiving a profit 
of t on 500 shares less the 1 option money on the 1000 br 
a net profit of 1 on 500 shares. If after the sale of the first 
500 at 31 there is a further advance in price, he calls the 
whole 1000, gets his option money back by delivering 500 
at 31 and makes his profit by selling the second 500 at the 
advanced price. Cf. also The Law of Gaming and iVagering 
by Velinker, 1922 Ed., pp. 503-506. 

The time for a giver for the “ put " to declare whether 
he sells the security and for a giver for the call to declare 
whether he buys the security is fixed by r. 90 now r. 100 of 
the London Stock Exchange rules which .says that the time 
for the declaration of options is a quarter before three or on 
Saturdays a quarter before one O’clock, x x x 
If the day for the declaration of options fall upon a day on 
which the stock exchange is closed, they shall be declared 
On the preceeding business day." The giver of money for 
the double option must declare whether he buys or sells by 
the time appointed, but in single options this is not necessary 
unless the price of the stock happens to be the same as that 
fixed as the option price, i.e. showing neither profit nor loss. 
In all other c-xses, options are said *' to declare themselves " 
without any communications between the parties. 

The nature and mo<fws operandi of these option transac- 
tions have been very elaborately explained by one Mr. F. E. 
Armstrong in his Book on the Stodc Exchange (1934) 2i^ 
Edition at }^. 113 to 123. A few extracts from this exed- 
lent book to explain the nature of these transactions will be 
Of great advtnt^. 



“aNGLE OPTION". 

** This comists of giving or receiving monev lor eitlMr 
the^^call" w the " put “ of Stodc or ^larci at an agreed price. 
L9« any transaction entered into by a "bull", "b«f", 
or " Stag ”, the ultimate aim is profit. We will assume that 
we are greatly impressed with the prospects of " Eldoradoes ”, 
and confidently expect them to rise in price. We arrange 
therefore to " give " 2s, 6d. a Share for the “ call " of one 
hundred Shares. The price at which the deal is arranged, 
25s., is near the price at which they stand at present. We 
then have the right to become the owners of these Shares at 
25s. at the date decided upon. We are not called upon to 
finance the Shares. All we can lose is the 2s. 6d. per Share 
plus expenses. What we can gain is unlimited, if the im- 
pression we have formed is correct, they may move up 2s. 
6d. a share or more in one cLiy. Between the period when 
we purchased our option and the date it expires they may 
have doubled in value. In that event we could then sell our 
Shares at, say, 50s., and cal! them, namely buy them, not at 
the market price, but at our original figure of 25s. This is a 
simple and successful option deal, and the usual practice of 
" declaring " the option on Declaration Day would be un- 
. necessary. This option would ” declare itself ”. Where a 
verbal declaration is necessary is when, at the time of expiry 
of the option, the market price approximates to the option 
price which we fixed. Then it is for us to instruct our 
Broker to declare how we wish to act. If the price was just 
25s. W’e should probably abandon our option. If it were 26s. 
then naturally w’e should call the Shares, and the Is. differ- 
ence we could secure by selling would be saved from the 
2s. 6d. per share we had given for the option. If the price 
were over 27s. 9d. ( that is allowing for the 2s. 6d. option 
money and 3d. per Share commission ), then by selling we 
could secure a profit. If the Shares had not moved during 
the period, or had gone down, the option would be pfaen> 
don^ No matter to what level they had descended, our 
tiabUHy would be only 2s. 9d. per share. We " gpwe" iot 
25 
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to advance. As ow vbm «ks 
inoonvNPl^ l^e losei;^^ moiwy ami no more. Therm 

IMS the adHiRti^ over' an outright purchase whh^ uMreases 
liabifity to tile whole value of the Shares, as it is possible for 
them to hecotiM valueless before we can sell them and cut 
our loss. 

Now let us assume the put " is decided upon becaiMC 
we form the opinion that a Stock or Share is too high in 
price. The procedure is the same : we pay for the privilage 
or right of selling at the present existing price Stock or Shares 
that we expect to purchase at a lower one. It is a ‘‘ bear ” 
transaction, just as “ giving for the call ” was a “ bull ” trans- 
action. At the end of the agreed period if our " bearish ” 
view proves correct, we “ put ” or sell our Stock or Shares 
at the prearranged higher price and buy them back at the 
depreciated level. The difference in the two prices, less 
expenses, is our profit. If, instead of falling in price, a rise 
takes place our “ put ” option is abandoned, and our loss is 
limited to the amount of the option money and commission 
paid, no matter to what height the security has risen. Here, 
again, the advantage can be seen, as a ** bear " position 
exposes one to an unlimited loss, there being no limit to the 
extent to which a price may rise. 

These two examples arc of cases where option money is 
"given". Option money can be "taken", as was done by 
the firm with whom we dealt in the two quoted instances. 
If we were of opinion that little move was to be expected 
from the shares in question which we possessed, we should 
have no objection to taking 2s. 6d. a Share if it were offered 
to us for the option to " call " them from us within three 
months at the price then prevailing. At least we should be 
certain of receiving 2s. 6d. per Share, as, whether exercised 
or not, the option money would be ours at the end of the 
period. If the Shares are " called " we have to deliver them 
at the option price. If the Shares are not called, the option 
money reduces the cost of them to us. Thus we reasmi se 

take ” tiw option money r^ered. The view we have 





ii*«n money for the** p«rt" is that iwe con^dw 

the {HTice of tibe Sh^tis or Stock to he tlw corm^ vatoe ol 
them, and dioutd not mind if we were called upon to bay 
them, at a price less by the amount of the option money 
than the current price. Here, again, a consideration is offer* 
ed us for a view that may not eventuate. We are “ bullish 
and do not mind the nsk, while the “ giver ” is “ bearish " 
and does not mind paying for his doleful expectancy. Thus 
it comes about we “ take ’’ for the “ put ”. If at the end of 
the period the price is lower than the option price, the Shams 
are " put ’’ on us at the option price. Then wc sell them 
and either reduce our receipts from the option money or 
cut a loss”. If the price is higher, w’e pocket the option 
money, and the operation would be successful from our 
point of view as a " t-oker 

In addition to the above options there is another kind 
of option, which, because of its greater risk and potentiality, 
is approximately twice as costly, namely, the 

“DOUBLE OPTION ”. 

A double option is the right either to “ put ” or “ call ” 
a given Stock or Share at an agreed price on a given date. 
This transaction has all the combined advantages of the 
single options we have outlined, and makes provision for 
both emergencies. A person who buys such an option is in 
a position to reap an advantage whichever way the market 
price moves. He, of course, has paid for this privilege, and 
the only problematical point at the time the double option 
is purchased, is whether the movements in the security in 
which he is interested will be of such proportions as will 
cover him for his expenditure. On the face of it, it looks as 
if a person who “ gives ” double option money cannot make 
up his mind which way the market is likely to go, and in 
some respects this is so. An operator may have a very 
decided view concerning a Stock or Share, but there may be 
siMffi unsettling factors present as to make a measure of 
ppotodion such as is afforded by a double option a very 
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single <^>tkMV whatever the wove* 
mettt in eiti^,4xr both erections, one’s loss is limitnl to Che 
•monnt whlk^ n agreed at the time the option is entered into. 
We may temarh tint, unless the price of a security at the 
end ^ the period, usually three months, is exactly the same 
as it was at the time the double option was bought, it is 
impossible to lose the whole of the option money. This is a 
rare contingency, although i>uch instances have occurred. 
Any difference either way at the expiration of the double 
option can be taken advantage of, and will be so much saved 
from the option purchase money, even if a profit ts not 
obtainable. 

In pnictice some surprising fluctuations occur within the 
maximum period allowed for options, and shrewd ‘“givers" 
make this form of operating profitable, parliculai ly in unsettled 
times. It must not be overlooked that “givers” of option 
money can, and do, deal during the period the options are 
in force — selling on a sharp rise and purchiasing on a fall. 
The possession of a double option is ofen a valuable protec- 
tion allowing an operator to sell — knowing that he has the 
“call” — or purchase — knowing that he has the “put”. If 
he can close his transaction at a profit it is usually possible 
to deal for settlement at the same date as the expiry of his 
option. This obviates contangoes or uneven positions during 
the unexpired period of the option, and the operator retains 
his option to its maturity. 

Here is a case quoted in round figures for the soke of 
simplicity. 

A “ giver ” pays £5 a Share for the put and call of some 
American Shares at £30, for three months. If these Ameri- 
can Shapes lall to £20 at any time during the three months, 
it is bought, a net profit of £5 a Share 

less commission is available, if by the end of the period or 
ii sufiy time ditfing the period they rise to £40, the Shares can 
Itti^dtd, and the same remark applies. It is, of course, neeas- 
«iiy to agunst the option, in order to secure such profit) 
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a pieainiit {Htvilq^ not Idne^ to be overlooked. This pQtl> 
tion may been «toUtidied» bat half-way throu^ tllS 
period of Uie c^ton. There sUtt remains the opportoiut^i 
having sold the Shares at £40, to buy them back If they 
slump to £20 and still have the right to “ put '* them at £^ 
at the end of option time. Or, having been bought on the 
set-back at £20, they can be sold on any improvement to 
over £30, at which price the “ giver " has the " cal! These 
hgures seem Utopion, but show the utility of the double 
o{>tion. 

For a person who “takes” double-option money the 
position is not quite so straight forward. Actually he can 
never tell until the Declaration Day how he stands. Market 
developments may give an indication, hut the hnal destination 
of the Shares or Stock on which he has taken money is not 
known until the end of the option period. The people who 
“take” dubic option money are usually those who feel that 
they cannot go far wrong in accepting ciish. That is the one 
certainty in the transaction for them, the destination of the 
cash. The disposition of the security at the end of the option 
period is unknown. People who own shaies or Stock, the 
movements of which they study, .ire not averse to accepting 
what appears generous terms for the double option. Their 
reasoning is that they have no objection to the Shares being 
“ called ” from them as they will then l)e securing a 
considerably higher price than the present, taking into con- 
sideration the option money they receive. If he Shares are 
“put”, then it but adds to their present holding — if they 
decide not to sell them — and, again allowing for the option 
money, they will be cheaper then ordinarily obtainable. 
This is the attitude of the operator who “ takes ” double- 
option money. Should the security move but little, or, having 
moved, it gets back to near the option price, then for him 
the operation his has been successful, as he secures all or 
most of the option money as profit. If a pronounced rise 
tafc#plaoe bn shares are bought from him, but at least he ba 
secixred part of the advance in his option money. If a bad 





M occan^.lie i» toytalw shares at a hi^ier price ffaait 
that at ImyHiem in the maricet am} he stands to 

loee unless Im anticipated the set-back and has {uenously 
sdd the Steves. x x x 

The price charged for an option is lately dependent 
upon the marketability and the nature of the security, and 
also the current conditions which affect the particular Stock. 
It is obvious that an option on a Stock which seldom moves 
would be much cheaper than on one which fluctuates 
violently. It would be difficult to arrange an option in a 
comparatively unmarketable stock. Where contango facilities 
are restricted, abnormal rates are charged. Ordinarily, the 
** striking price," fixed for a “ call " is the price at which the 
security is obtainable at the time plus a charge to c embrace 
the contango. That for the “ put " is the selling price plus 
a similar amount. For a “ put " and “ call " option the 
"striking price" is usually about the middle market price at 
the time the option is arranged. 

Naturally, all dividends, bonuses, rights, and other 
advantages accruing follow the option. If a bonus or 
dividend is declared during the life of an option, a " giver " 
who called his security would call it " cum everything." If 
he abandons his " call " he, of course, is not entitled to such 
bonus or dividend. 

Declaration time on the day befor Contango Day is 
interesting and often exciting. The adjustment of the vari- 
ous option positions on this day is often reflected in market 
fnices. The people who use options as a medium for their 
dealing, and the firms who spiecialize in them, can be consi- 
dered shrewd and skilful judges of market developments. 
Often an inquiry as to why prices in a particular market are 
betttf is^^swered by the significant remark " option buying". 
Marl^operators only " give " money when they hold deci- 
sive views, and, therefore, while it is not an infalliable test of 
yidnch way a particular 'market is moving, this po^rful 
cdmmtmds attention, and leads one to admiff^ 
Miuei^ **Opti(ms ^>eak louder than words." 


CHAPTER IV. 

TBXI. XAinX AND 1»n*]IANm CONTRAOm 
DSATH, INBOLTCNCT. LUNACY OS ABSENCE OF THE BUTXS* 
OR SELLER OP OPTION Ctti BEFORE THE DUE DATE- 
BUYER'S FAILURE TO EXERCISE THE OPTION- 
CONSEQUENCES. 

Complicated questions of law would arise in connection 
with the nature and modus operandi of the single or double 
option transactions, viz. as to what would happen if the buyer 
ot the option fails or ne^'tects to exercise his option or say 
Sidii as the expression runs, either intentionally or by 
accident, as for instance, in the case of his death, insolvency, 
lunacy or absence or for any other reason whatsover for the 
matter of that, on or before the dav fixed for the exercise of 
the option. There are three possibilities likely to happen in 
these single option transactions, viz. the Mandi or Teji or the 
double option transactions, viz. the Teji-Mandi (1) the 
market may remain steady, in other words, the " unit price ” 
and the market price of the commodity m respect of which 
the option is to be exercised on the date fixed for the purpose 
may lie the same (2) or the market rate may rise above 
“ the unit price ’’ in the Mandi or fall below it in the Teji 
transaction (3) or the market rate may fall below “ the unit 
price " in the Mandi or rise above it in the Teji transaction. 
In the single option transactions viz., the Teji and the Mandi, 
in the first two eventualities, it does not matter if the applier 
fails to exercise his option either intentionally or by accident 
for the reasons just stated above. The contract in such 
circumstances automatically comes to an end, for the applier 
if he were alive and not absent, insolvent or lunatic generally 
does not exercise his option, though he is entitled to do so as 
it is of no adv-antage to him. And the same result, it seems, 
would follow if the option is not exercised by reason of the 
applieris death, insolvency or lunacy or absence for similar 
reasons. In these cases no question arises as to the rewlt 
<|F|iie transaction because it automatically comes to an end 
aiHl the applier Joses or stands to- lose tiie whote of the 
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^Mniaiptdbr this oMmectitMl ^Tep m Muntil 

l)i;^^ question wbidi is Iflcdy to arise in tl^ 

ocmoeetiofl w Sbcmt the paymoit of the prenuuni in resfietit 
thereof if it is not already paid by hhn to the seller of the 
Option 1:^ ttie buyer. In such a case it would seem as if the 
sdler wc^ certainly be entitled to file a suit against the 
estate ol the deceased or insolvent applier or to go against 
the estate of the lunatic applier if he is adjudged as sndi 
and a committee has been appointed in reflect of hit 
property. If the applier has not exercised the option by 
rpson of his refractariness or absence, he is still bound to 
pp^ to the seller of the option the premium which he has 
agreed to pay and if he refuses to do so, the ^Iler can 
certainly file a suit against him for the recovery of the amount 
which has been agreed to be paid by him. 

In the third eventuality, the Teji transaction would 
automatically result in a purchase and the Mandi transaction 
would autontatically result in a sale or to use the expression 
commonly used on the London Stock Exchange the " options 
would declare themselves". It would appear as if “the 
position of the applier ( buyer of the Teji-Mandi or the 
double option ) wohid also be similar to the one just describ> 
ed in the third eventuality likely to happen in the Teji or 
Mandi transactions, for, whether the applier exercises his 
option or not, he automatically becomes a buyer or seller as the 
case may be at the prevailing market rate at the time fixed on 
the last date fixed for the exercise of the option, and it does 
not matter whether the market rate at such time on such 
date has risen above or fallen below " the unit price " or 
coincides with it. The seller of the option would not be 
entitled, it seems, to close the contract of purchase or sale 
in the Teji or the Mandi or Teji>Mandi transaction before 
the lakt due date of the Vaida, merely by reason of die 
^Hdeith, insoinmey, lunacy, eirforced absence or refractariness 
^ the applier, as it cannot be said that there is a 
% Jib Tej^, Mandi or T«^i>Mandi tnmsaction t^xenpin 



id His Hiilure to «cercise his option on the due date fixed for 
the ^Nirpose. In the circumstances just described, it would 
seem as if the seller of the option should, immediately 
on receiving information of the applier’s death, insolvency, 
or lunacy, give notice to his legal representative if he is dead, 
or to the Official Assignee, if he has been adjudged an 
insolvent, or to the committee of the lunatic, if the buyer has 
been adjudged as such, informing him or them at once of 
the resulting purchase in the Teji or sale in the Mandi 
transaction or the purchase or sale as the case may be 
in the Teji-Mandi transaction by the applier and the market 
rate prevailing at the time on the last date fixed for the 
exercise of the option, calling upon him or them to say 
whether he or they desire the c(»ntr.icl of sitlc or purchase to 
be kept o*pen or closed by a corresponding purcluise or sale 
on or txifore the Vaida day. If the applier or his legal repre- 
sentatives or the Official Assignee or the committee of the 
lunatic fails to give the necessary reply, within the time fixed 
in the notice which must be reasonable, it would seem that 
it would be the duty of the seller of the option to close the 
contract and not to keep it open until the last due date of the 
Vaida, after the expiration of the time specified in the notice at 
the market rate in the interests of the applier to safeguard him 
against the market fluctuations and hand over to him or them 
the balance after deduction, the amount plus the premium 
due to him, if it is not already paid against the estate of the 
deceased or against the Official Assignee or the committee 
of the lunatic as representing his estate. As to what is 
reasonable time, it should be judged by the facts of every 
case. It would appear, however, as if 24 hours notice at the 
Outset would be more than enough. The seller of the option 
cannot take the risk of waiting any longer, for the simple 
reason that there may be violent fluctuations in the market 
and the losses under the circumstances might considerably 
increase, if be were to wait till the last due date of the Vaida 
for dosii^ the transaction. 

26 
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that inU have to be conmdered ts as 
to what wiwMIiapg^ the seiler of the option dies» <Hr 
becomes iiuK^bient oi hmatic on or before the due date fixed 
for the exercise i>( the option by the buyer or is absent from 
Bombay on the day on which the option is exercisable. In 
this case, it would appear as if the legal representatives of 
the deceased seller of the option would be bound to carry 
out the resulting contract from the Teji, Mandi or Teji-Mandi 
transactions, in case the option is exercised by the buyer on 
or before the due date fixed for the exercise of the option 
and the same result would follow in case the seller becomes 
an insolvent or is adjudged a lunatic, in which cases, the 
Official Assignee or the committee of the lunatic would be 
bound to carry out and perform the resulting contract from 
the Teji, Mandi and Tcji-Mandi transactions. 
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CHAPTER V. 

THB ADVANTAGES OF TEJl-MANDl TRANSACTIONS, 

Having grasped the nature of these Indian Teji>Mandi 
transactions and the option dealings prev-alent on the Stock 
Exchange in London, the reader must have noticed that 
there are several advantages which result to the operator in 
these transactions. In the first place, the operator can enter 
info these transactions, in or for any commodity he likes 
even though he has no reiidy cash in hand, for they enable 
him to buy or sell as he likes anv commodity he likes, if he 
expects to be in funds in a short time thereafter. This he 
cannot in the ordinary forward contracts, because he will 
be called upon to pay margin according to the fluctuations 
of the market on (he clearing dates, while at the same time 
he will have to pay cash down on the clearing dates the 
difference in the rates at which he bought or sold and the 
market rates on the clearing dates. 'I’he risk involved in 
ordinary forward contracts is unlimited, while in Teji- 
Mandi contracts the risk is entirely limited to the amount 
of the premiun paid, which is the ma.\nnutn amount he 
. stands to lose. It will not lx; mit of place to cite here a 
passage from Bewes’ Stock Exchange Law' and Practice 
(1910) Edition pp. 47, 48 in this connection where the 
learned author says : 

“ The advantages to the operator in options are several. 
He, anticipating a fall m the security, may give for the 
''put” when he could not sell a bear with the certainty of 
being able to take in the stock. He may be anticipating a 
rise and prefer paying a fixed sum for the " call ” to carrying 
over the stock meanwhile. A genuine investor may well 
adopt this method when he has not his money ready to 
pay for a fancied security, but expects to be in funds by a 
future date. 

The attraction to some speculators in options is that if 
th^ lose they know the extent of their loss, and if the stodi 
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it actwi iwt iMtf mty they mate an eventma profit 
lmyiftgYm%fidlm}ip|pi|M *todt which they have ^ 
ri^t to " pvAf* or eefiing on a risen market the stock whidi 

they have the right to " call," but occasions may occur 
during the currency of the option to buy and sell several 
timet. It is usual for the person who is to rccive the option 
money to minimize the risk by selling or buying half the 
stock which he has eventually to accept or deliver, and later 
on he will judge by the market position whether it will suit 
him to sell or buy the rest of the stock before the optiotT is 
declared. 

Some who give money on options at once buy half the 
security which they have the right to “ put,” or sell half the 
security which they have the right to " call,” so as to be 
prepared to make a little profit whichever way tfie market 
tarns, so, in fact, {or one sum to ^rat-e ^hxt amounts to a 
** put and call ” over half the stock. 

It Is not necessary to point out that the option money 
has to be considered and taken off any profit made by selling 
or buying against the option. 

“Option dealing, which is not widely understood, 
consists of giving a sum of money to acquire the right to 
deal in a security at a fixed price at a definite date. The 
cash consideration given by an operator for this privilege is 
knovim as “ option money ”, and the advantage of giving 
option money to use this method is that liability c;an be limited 
to the sum which is specifically given. This sum bears but 
a stnali ratio to the capital required to secure similar 
opportunities from an oul«right purchase or sale, and if no 
opportunity for securing a profit presents itself during the 
period of the option, the “ giver " of the option money can 
simply abandon his claim In other words options ^ord 
a means of ^culating with limited liability, for, should the 
market move in the right way, a profit is made j but should 
it go the wrong way, all that is lost is the price paid for 
the option. 

1. Sim Book cCth* Slook Xuktat* br F. S. Armwkroot (1M4> 2ai 
n.U3. 





CHAPTER VI. 

TBII-HAKDI TRANSACTIONS AND WAQERINO, 

Having gone through the earlier pages, the reader will 
now be in a better position to understand the question of 
wager which arises in connection w'ith these Teji-Mandi 
contracts. Are these transactions necessarily wagering from 
their very nature and ought they to he held as such, on that 
account, without any evidence or proof as to the common 
intention of the contracting parties or is evidence necessary 
to prove that these contracts were intended to lx: wagers as 
in the case of all other contracts ? This was the question 
submitted to the High Court for answer by Mr. Uillimoria 
the learned judge of the Small Causes Court at Bombay in 
his referring judgment in the c:isc of Matttinl Dharainsey v. 
Allibhai Chagla.^ The former view mainly held by Beaman 
J was that they are mere wagers and must be presumed to be 
such from their apparent nature and characteristics alone 
and no further evidence or proof was necessary to show that 
they were wagering and not genuine contracts. This view 
has now been exploded and thrown overboard and it has 
now been definitely decided and held by the Court of Appeal^ 
at Bombay and confirmed by the Privy Council* and followed 
in later cases as will be presently seen, not only that there is no 
presumption that these transactions are necessarily wagers, 
but further that in the absence of evidence to the contrary, 
they ought to be treated as genuine contracts. The English 
Courts* took the same view long before the earliest decision 
of Beaman J on the subject. 

Before dealing w'ith the several decisions on this matter 
it may well be pointed out at the outset that so far as the 
question of wager is concerned, single or double option 
transactions stand on an equal if not a better footing than 

1. a>22) 24 Bom. U B. S12«47 Bom. a>28 Bom. U R. 1S76. 

2SS. 9. ButUfdandteha Bank VtrMnigimg 

2. Mukmndehand r. Sobkagmat r. Htlduknn ( IMS ) IV T. L. 

(19M) 91 Bom. 1=93 L A. 241 B. Ml. 
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tie» for fot«r that the buyer of the r^iofi 

L e. the apf^^ udually fays a premium for the purchaw of 
the option to diO Oater as and by way of earnest, showing 
his intention to give or take delivery of the goods to be 
bought or sold by him, as the case may be, when the 
transaction fructuates into a contract of sale or purchase on 
the exercise of the option by him ; (2) secondly, the fact 
that the last day, on which, the option is made exercisable, 
is just a day prior to the commencement of the period bf 
the delivery of the goods for a certain Vaida, is significant 
of the intentions of the contracting parties, as showing that 
they do intend to give and take actual delivery of the goods 
contracted for, when the transactions of purchase or sale of 
the goods become complete on the exercise of the* option ; 
f3) thirdly that llie premium paid or payable is paid by 
the applier to the eater as and by way of insurance against 
the fall or rise of the market below or above the contract rate 
or the "unit price"; in other words against the possible 
fluctuations of the market above or below the " unit price ", 
and (4) fourthly and lastly that while in the forward contract 
of purchase or sale, the purchaser or seller, as the case may 
be, gains or loses the whole amount whatever it might be 
according as the market rises or falls and goes in his favour 
or against him, in other words, his gain or loss is unlimited ; 
in the Teji, Mandi, or Teji-Mandi contracts, he would gain 
the whole of the rise less the Teji or the whole of the fail less 
the Mandi or the whole of the rise or fall less the Teji-Mandi. 
Thus in the Teji, Mandi, and Teji-Mandi contracts, his loss is 
limited to the amount of tlie Teji, Mandi, or the Teji-Mandi 
premium paid or payable by him. His gain is, therefore, 
diminished only by the amount of the piemium paid or 
payabte. There is therefore, some justification for thinking 
that there is l«ss risk in entering into Teji, Mandi, or Teji- 
Ifandi transactions than in making Vaida contracts and 
mither could be said to be warring, unless it is proved tlwt 
tlM!! parties had agreed to settle only by payment and reosipt 
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of differmices and not to give or take delivery in any 
arcumstances. 

The propositions ju^ set out are not without authority 
as will be quite clear from the following ohser\’ations 
Kincaid J in Manubhai v. Keshai'ji^. 

“ It has thus been rightly held that speculation in 
forward contracts is not necessarily wagering. Now what 
is the difference between ordinary Vaitia specuKition and 
the Teji contract ? Only this, that the Teji contract ts the 
less speculative of the two. For he who applies Teji ensures 
himself by the payment of a Teji or premium fiom a hea \7 
fall in the price. 1 am thus of opinion lh.it Teji and Vaida 
transactions are on exactly the same footing and that unless 
it can be positively proved that the parties agreed neither 
to ask fdr nor to give delivery, the transactions are not 
wagering contracts 

Mr. Faiz B. Tyabji in his said work on the Indian 
Contract Act, after defining a Teji-Mandi tiansaction at 
p. 158 and illustrating it by a foot-note, both of which have 
already been cited above, concludes it ( the foot note ) by 
the observation, “ that therefore the agreement is a wager, 
depending on the truth or falsity of A’s assertion that the 
price will he toween Rs. 81 and Rs. 119". With great 
respect to the learned author, it is indeed difficult to under- 
stand, what he means to convey by this remark. There is 
no assertion by B that the price will he between Rs. 81 and 
Rs. 119, much less there is or can he any falsity in it. What 
really happens in these transactions is simply tins : — a party 
expects a rise or a fall in the prices of a certain commodity, 
on some future date from those prevailing on a certain day, 
and thinks that he is likely to reap some profit, if he does some 
business in that commodity; and instead of immediately 
entering into a forward contract of purchase or sale for that 
purpose for a certain Vaida, he merely buys an option Of a 
right to buy or sell the commodity for that Vaida to be 
exercised by him, before the commencement of the period 
1. (1921) 24 Bom. L. K. W.iS. 
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actoaUy pays* a certain premium on a price agreed upon 
between the parties, at the time of entering into the contract 
for the purchase and sale of the option, which ultimately 
resolves itself into the ordinary forward contract of purchase 
or sale of the commodity. Delivery may or may not take 
place in these option contracts, as it may or may not take 
place in ordinary forward contracts, as the contracts may be 
squared or closed on or before the last due date of the VaiOa 
or the option may not be exercised and may not harden into a 
contract to use the language of Kemp J. In the Teji-Mandi 
transaction, the applicr expects both a rise and a fall in the 
prices and hence he buys a double option for a higher 
premium ; in the Teji transaction, he only expects a rise, in 
the Mandi only a faff, and he buys a singfe option for a 
much lesser premium. His expectations may not be realised, 
as the market may remain steady or may not rise or fall to 
the extent expected by him and in that case, he may choose, 
as he is quite entitled to do, to forego and lose the premium 
and may not exercise his option or he may buy or sell at 
the market rate prevailing on the last due date of the exercise 
of the option, expecting that he may ultimately derive profit, 
by the market touching the rates over and above the premi- 
um agreed to be paid by him on the “ unit price," though 
it is quite true that he will not or may not do so, as it will 
be of no advantage to him if the market has not fluctuated 
at all ( in all these three sets of transactions ) or has fallen 
below the “ unit price " in the Teji or risen above it in the 
Mandi transactions, in which case, the applier loses the 
premium paid or payable by him altogether. There does 
not seem to be anything in these transactions, which savours 
of wager per se. They do not appear to be even f>rima 
facie wagering, though they may undoubtedly he so and may 
even be proved to be so, if the common intention of the 
IMrtics is to wager like any other forward contract of purchase 
^ sale in reS|>ect of any conunodity, but they canned be 
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(jkscritMid as pure and sunpie va^rs by their very aalinfe 
antiiout some real, substantial and tangible evidence as tb 
the common intention of the contracting parties as has now 
been definitely held in several cases. If Mr Tyahji’s obser* 
vation cited above were correct every forward contract would 
be a wager depending on the truth or falsity of the assertion 
of the purchaser of the option that the price at the due date 
would not be more or less than the contract price. Another 
obvious test of the incorrectness of Mr Tyabjt’s observation 
is* that the seller of the option is not entitled to refuse to 
give delivery of the goods in case tlie buyer demands delivery 
thereof on the ground that the oiigin.il agreement was on 
the face of it a wager, and there is good aiitlioiity foi the 
proposition just set out m the judgment of Collins M. R. in 
the Engifsh case‘ aheady cited before. 

In this connection the following obsen’ations are very 
pertinent and interesting and may be cited with advantage. 
“ The point of all this is, th.it the buying of an option is one 
thing, and the exercise of the option is another, and neither 
by i/sc// being in the ii.iture of a wagei, to raise the question 
whether Teji-Maiuh transactions are wagciing or not, without 
a clear analysis of these two things h.is been the cause of all 
the confusion in the legal mind in dealing with it. x x 

The buyer of the option on the last day before the Vaida 
begins has to go make up his mind what he is going to do : 
He has bought what he hoped would prove a valuable right, 
but it may be that his expectations have not been fulfilled, x x 

It is incorrect, therefore, to jump to tlie conclusion that 
all dealings in options are wageiing ; on the contrary they are 
perfectly legitimate commercial transactions, so long as it 
cannot be proved that there was some agreement or under* 
standing between the parlies in something like these terms, 
“ We agree that one of us A shall buy and the other B shall 
sell options, and that if A should in any case choose to 
mcercise an option at the due date there shall always be a 
settlement by payment and receipt of differences." But no 
1. Biat»mland»ek« Bank Vermiging t. Hildatkatm (1W8) It T. L. R, Ml. 
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paymerrt uiill invariably deny that it was nuute. It is per* 
missible, however, lor the Court to assume that if it is proved 
that the parties over a course of dealings have always settled 
payment of differences, then they did so in pursuance of 
an agreement arrived at before the dealings commenced. 
But really that is most unfair on the purchaser of options. 
Time and again it may suit him to settle, but there is always 
the possibility that he may prefer to exercise the right he had 
paid for, and then the judge may say, “ You have settled so 
often before tliat I am entitled to hold that you did so in 
pursuance of an agreement to settle on eveiy occasion.”* 

The several judicial decisions which will now*be refer- 
red to in their order of date will be more intelligible. The first 
case is the case of Hariram v. Trtkanulas* where his Lord- 
ship observed; “ Wliile therefore 1 am now prepared to admit 
that it is open to any party suing upon a 'I'eji-Mandi transac- 
tion to satisfy the court, if he can, that the particular instance 
was a genuine transaction, in which tlie parlies did intend 
at the time of entering into it that delivery should be given 
and taken, 1 still think that the presumption would be strong 
against Teji-Mandi transactions as a class being genuine and 
lawful," and again in the case of Ramchandra Shtvdas v. 
Gangabisen Jaideo* the s;ime learned Judge said: “Teji- 
Mandi or Nazarana transactions must be essentially wagering 
as they are in the nature of betting on or against the com- 
parative stability of the market ” and illustrated his proposition 
saying “ that one party, for example, bets that the market will 
not rise or fall more than say Rs. 40 on a certain day. The 
Teji-Mandiwala on the other hand bets that it will. If on 
the due date the fluctuations of the market either up or down 
exceed Rs. 40, the Teji-Mandiwala wins ; if not the other 

, t, 01 Artiole In the Bontwy Lew 2. Sait Mo. IM of 1908 onreporMl 
Beporter Jlikiranl by Inner deotoion of Bnunnn J. 
temfrfe «t pf. S7-98 9. <1«10) 12 Bom. U B. S90. 
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pMtywlM>faas IndRfid the nurltet ’wins," and sudi fc#r^ 
Ihe juinre of the tnuisactioin tn the opinion of the karnitt 
lu^e, be held that '"the whole of the transactions kt 
question in the Siiit were pure and unadulterated gambling.** 
His Lordship was led to this conclusion, from the fact that 
they leave it open to one party to be either a buyer or seller 
on the due date as best suits his interests." But his Lordship 
seems to have changed his view in the case of Jessiram Jagon* 
noth V. Tulstdas Damodar' where His Lordship siiid : " In 
the first Teji-Mandi caso I had to dispose of, I laid it down 
broadly that every such transaction must be a wager. In a 
later case a great deal of evidence was brought before me 
which led me to doubt whether there might not be e.vceptional 
cases in .which, "Teji-Mandi” like the Liverpool dimble 
option might represent fair business dealings. 1 still, however, 
adhere generally to tlie view that in this country the rule ought 
to be that transactions sliown to lx- " Teji-M.indi " aic wager- 
ing transactions, and tlut tiie onus of pi oving that tJiey arc 
not would lie heavily indeed upon the p.ufy so alleging. 
Where there is a great business him doing extensive buying 
and selling business in foreign m.iikets, trans.ictions exactly 
corresponding in every detail with the " Teji-Mandi " of the 
Bombay Bazar may no doubt quite honestly be entered into, 
be indeed neccssiiry for the successful comluct i>f business 
by U'ay of providing a certain amuunt of covei, but where 
parties, who indulge in " Teji-Mandi " excliisivelv or where 
they have small dealings of then own, which may or may not 
be genuine, in forward contracts .and make side "Teji- 
Mandi " contracts not really by way of cover, but by way of 
hedging, it is almost certain that the latter cl.ass of contracts 
4re ia their nature essentially wagers. x x x x 
"From the very nature of the transaction, from the fact 
of a man being utterly indifferent whether he is going to 
buy or sell, there must arise a strong presumption that he 
is not doing a genuine business and that the whole contract 
^reoUy in tlie nature of a pure wager. I have already 
t. (IfU) UJton. L K. «17, «28-24>37 fiom. 2M, 272, 27i 27& 
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^ <te »o. K^j^ifift jhKwever, the court is not concerned «ri^ 
tile sim}^ ^ Tc^i^Uaiidi " but "Teji-Mandi" *‘:^p|died" to 
tbe ontinety iorward contracts current, as in the present case, 
the true nature of the double transaction betimes more 
difficult to analyse and understand. 1 expect, however, the 
real explanation is that “ Teji-Mandi ” is not in reality 
applied at all to the subject-matter of a particular forward 
contract, but is merely entered into by way of a side contract 
and hedge upon a part or whole of it.” 

His Lordship, however, again changed his mind in the 
case of Basanlilal Gorakhram v. Shwnarayan Baldeodas^ 
where the learned Judge at the very beginning of his judgment 
remarked : “ I take this opportunity of reaffirniinj? emphati- 
cally and now virtually stripped of any qualifications what- 
ever, the opinion that in this market “ Teji-Mandi ” transac- 
tions are all wagers. The more closely 1 look in the character 
and intention of these transactions, even when they are put 
forward as between Shroff and Shroff, the more evident it 
becomes that they are essentially by way of gaming and 
wagering. That can veiy easily be proved by an analysis of 
their contents, as for example in the extretne and very 
unlikely case of the market never having shifted a fraction. 
The result of that would be that the buyer of the option 
would have lost the whole of the bet to his seller and it 
would be a matter of indifference to him at the date of 
declaring himself, whether he declared himself a buver or a 
seller. This shows that there can be no real genuine 
business, underlying dealings of this kind, whatever may be 
said of their counterpart, the Liverpool double options. I 
should for myself be disposed to hold that they too were 
upon a true analysis, every one of them, essentially wagering 
and I should expect to find them almost if not entirely con- 
fined to the operations of brokers and jobbers. { very imich 
'd0Ubt whether any merchant doing legitimate business ever 
'ift IM olltU ttawportsd Ja^ciMat of Bmuswr 3. 4«tad 224-IXIi. 
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am <{u^ sufO tlhat the decs of transactions in this maiilOt 
called Teji'Maadi are, without exception, in intention, tn 
emence and in fact, wagers.” The learned judge held that 
the plaintiffs were clean out of court by the first section of 
the Gambling Act ( Bombay Act 111 of 1865 ) as he thought 
it could not be denied (hat the defendants’ contract wm in 
furtherance of carrying out previous wagering contracts and 
that being so that they could not be heard in this court or 
afty court governed by Boml>ay Act 111 of 1 865 and dis- 
missed the suit. 

The fallacies in the reasoning of the learned Judge are 
obvious. The learned judge starts with the presumption 
that these Teji-Mandi contracts are w;»gering and hence 
unlawftif and comes to the conclusion that they are and must 
necessarily be so. It is obvious as pointed out by Shah A. 
C. J. in Mauilal Dharattm v. Allibhoy Chitghi^ that there 
can be no such presumption ; simply because a man pajTi a 
certain sum to enable him to become a purebaser or a seller 
at a certain future date at a fixed price and thus provides 
himself with an alternative and choice, he is not thereby 
gambling in the legal sense of the word much less cm he be 
convicted of it. The true test whether a contract is a 
wagering contract or not is whethei the parties at the time 
it was made, did or did not agree that in any event it was 
to be settled only by payment of differences. The onus of 
proving that the contract is a wagering one always lies on the 
party disputing the contract to prove that it was wagering 
and therefore unlaw'ful. There is no obligation on a party 
entering into a forward contract to make up his mind what 
he is going to do at the due date until that date arrives and 
it is not obligatory on him to prove that he intended from 
the first to give or take delivery. In forward contracts it 
has been held over and over again in innumerable cases that 
it is for the party setting up the defence of wager to prove 
Uiat defence, but it has never been held that such contracts 
1. (1»32> 24 Bom. U B. S12»S7 Bom. p. 2(0. 
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»fyi take diffiesren^ atid no4 actual delivery. ** Of ccMine, if 
to buy an c^ion is to make a bet, then there is an end of the 
natter, but it is obviously no more a bet than a contract to 
, buy forwsud'’ and it is difhcult to understand why a Tejt> 
Ifandi contract should be presumed to be a wager and 
stigmatised and held .is such, while a forward contract which 
is as speculative a contract should be put on a different 
footing and should be viewed from a different angle when 
there is hardly any difference whatever between the two in 
actual practice and when these option contracts stand on 
even on a better fooling for the reasons already pointed out 
before. Again the learned judge seems to base his cqpciusion, 
that they are all necessarily " without exception in intention, 
in essence and in fact pure wagers ” from the fact, as the 
learned Judge seems to believe, that the applier “is utterly 
indifferent whether he is going to buy or sell.” With great 
respect to the learned judge, he seems to have failed to grasp 
the real nature of these Teji-Mandi transactions. The applier, 
as has been seen, expects tliat the market is not going to 
remain steady and that tliere must he either a rise or a fall 
in the prices of a certain commodity in future. He is 
desirous of reaping a pi ofit out of the fluctuations of the 
market. He therefore buys an option to become either a 
buyer or a seller of the goods on or before the last day of 
the option and pays a premium for that purpose, so as to 
enable him to take advantage of the fluctuations in the pric^ 
of that commodity, no matter whether there is a rise or a fall. 
To use thqffiBned judge's own words “ the party buying the 
double o^^9is Peking the fluctuations of the market 
agains^^^wllity.’' He is not indifferent whether he buys 
Or sel l^PP ^ learned judge seems to think, he wants to 
a^^lage not only of the rise, but also of any fall in the 

6 of that dommodity, whatever suits him b^ having 
to the slate of the maricet, Ibe period that ^ 

L by him, is ejoatidbte ami there is noththg ' 



tilpe ptai ai tiie appU«r in 4oin^ so» tnmHig- 
^ {»ct that he pays or has to pay % pr«^Uh»»' 
cash down for the purchase of the option, or right to do so* 
Nor is there anything surprising in these expectMions of ti» 
appHer, having regard to the common and daily experiem* 
that the market seldom remains steady and at a standstill^ 
but frequently undergoes violent fluctuations and changes in 
the prices of a commodity, even in the course of a single day, 
nay an hour, and as transactions for a certain Vaida aro^ 
entered into several niqnths prior to the commencement of 
the delivery period of that Vaida, wliat is \vr(>ng there in 
purchasing an option or a right to buy or scH a certain 
commodity, with the absolute and inevitable certainty of 
liecoming a regular purchaser or seller as the efiJ’t-* may be, 
on some future date at a price, agreed upon at the time of 
the purchase and sale of the option ? The ansv^’ei is diHicufl, 
as perhaps there is none. 


The view taken by Beaman J in the several cases cited 
before was disapproved by Kincaid J in the case of Manii- 
bhai Prcinchatul v. Kcshavjt Ramdas^ referred to above, 
where His Lordship after a review of all tiie si^id decisions 
of Beaman J said " With all deference to the eminent judge 
who tried the three quoted cases, 1 am not sine that he did 
not go too far in his condemnation of Teji-Maodi dealing.” 
The case before his Lordship was that of Teji transactions 
only. His Lordship said : " The main ground upon which 
Beaman J held Teji-Mandi business to be wage' ing was the 
“ utter indifference of one party whether he vvas going to 
buy or sell.” That ground is absent in Teji transactions. 
The rein the party who applies the Teji is always a buyer.” 

Hvs tnrdsbip therefore said that the principle w-as clear 
viz. that it is necessary strictly to prove an agreement cmt 
understanding between the contracting parties that they new^ 
contemplated giving or taking any delivery, but only int<md« 
«i4 to gamble in differences. His Lordship observe^l^bil 
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a vast bustAMB. Camphor or other goods may be 

sohi and»itaoy a thousand times before they pass from A, 
tiie importer, to Z, the distributor. But in the end they 
reach their destination. There is no sp>eculation in articles 
that are not imported into India. It has thus been rightly 
held that speculation in forward contracts is not necessarily 
wagering. Now what is the difference between the ordinary 
Vaida speculation and Teji contract ? Only this, that the 
Teji contract is the less speculative of the two. For he who 
applies Teji ensures himself by the payment of a Teji or 
premium from a heavy fall in the price, I am thus of 
opinion that Teji and Vaida transactions are on exactly the 
same footinj> and that unless it can be positively proved that 
the parties aj'reed neither to ask for nor to give delivery, the 
transactions are not wagering contracts. No such agreement 
has lH!en proved here." 

The actual transactions in the case before Kincaid J* 
were as follows : — "Ontliebth January 1919, the plaintiff 
bought from the defendant 25 cases of Japanese camphor 
at the rate of Ks. 2-12-0 a tin, for delivery, on the l5th 
April 1919. On the 7th January 1919, the plaintiff paid 
the defendant Rs. 125, as Teji, at the rate of one anna on 
every Rs. 2-12-0. On the 7th February' 1919, the plaintiff 
bought for the same delivery, one hundred cases of Japanese 
camphor at Rs. 2-13-0 a tin and on the 8th February paid 
Rs. 500, as Teji, at the rate of one anna on every Rs. 2-13-0. 
On the 15Ui Februar)’ 1919, the plaintiff bought 150 cases 
of Japanese camphor for the same delivery' at Rs. 2-15-0 
a tin and on the same day, paid the defendant Rs. 750-0-0, 
IS Teji| at the rate of one anna for every Rs. 2-15-0. Now, 
if t h ^ rice of the camphor had fallen, no matter how little 
dfllmw much, the plaintiff would have forfeited his Teji. 
Unfortunately for the defendant, the price of camphor rose 
by the settling date to Rs. 5-2-0 per tin” and the plaintiff 
wrote to tile defendant on 14th April 1919 that he would 
1. (1«22) 24 8om. L. it. 60. 
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nice dtiivei^ on the next day. On the 1 Sth April he went to 
the defendant and tendered the contract price and asked for 
delivery of the camphor. The defendant had no camphor 
to deliver and he replied to the plaintiff's letter that the 
plaintiff was not entitled to any deli\’ery as the transactions 
were wagering and therefore invalid. The plaintiff sned the 
defendant claiming the difference between the rates at which 
he bought the camphor and its price on the settling day. 

It was held that as the defendant had failed to prove that 
there was an agreement or understanding between him and 
the plaintiff that in case the market rose, the plaintiff should 
not require the defendant to deliver to him any camphor, the 
transactions were not wagering contracts. The result of the 
Teji transaction as pointed out by the learned judge was that 
if the maf-ket fell, the buyer would not lose more than his 
Teji or the premium paid or payable by him. 

"Therefore when the plaintiff had .agreed to buy at 
Rs. 2-12-0, the effect of his buying Teji at one anna per tin 
was the same as if he had at first bought an option to pur- 
chase at Rs. 2-12-0, so that if the market fell he simply lost 
his one anna per tin. Could the transaction be translated 
into these words, " I bet you one anna per tin that the market 
does not fall below Rs. 2-12-0, but if it rises, you must pay 
me the rise, less my one anna "? Or, might it be translated 
in this W'ay " if the market is steady or falls you keep my 
anna, if it rises I shall call for delivery at Rs. 2-12-0 "? The 
answer would presumably depend on the evidence,”^ 

Mr. Velinkar* after setting out the above transactions 
observes : " What w’as then the position ? Plaintiff had made 
a profit, being the difference between the rate of Rs. 2-12-0, 
Rs. 2-13-0 and Rs. 2-15-0 and Rs. 5-2-0 per tin less Rs. 
125+500+700=1325. If, however, the rate on the settling 
day had been Rs, 1-8-0 per tin, he would have lost Rs. 
1-4-0, Rs. 1-5-0 and Rs. 1-7-0 per tin ; but the effect of the 

1. Cl Article (193Z) 31 Bom. L. R. Z. Cl Tbe Law of GamUtag asd 
Jmir. 11. Wagoring (1922) 3id Bdidon 

jff, 518-520. 
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S-lSHhumi 1^ JhtS^was that he arould be in aimsttion tb 
eon^ the defet^iaiiMo buy the comphor at tibse tates. 
He paid one anna per tin for the Teji. Deducting diis, his 
h»8 would be provided for. Thus it is arguable that he has 
paid an anna per tin as insurance against the fall of the 
market below the rate at which he has agreed to buy. The 
other view is that the man that applies the Teji ( Lagadnar ) 
badu the contingency that the market will rise, whereas the 
man who “eats ” the Teji ( Khanar ) backs the contingency 
that it will fall ( or remain steady ). For apparent rectitude 
the dealings are put into the form of a contract of purchase 
and sale. The “ Lagadnar " agrees to sell and “ Khanar ” 

, agrees to buy at the rate fixed, viz. Rs. 2-12-0, Rs. 2-13-0, 
Rs. 2-15-0 as stated above He finally concludes* with the 
remark that “ in this view this transaction is a mere gamble 
in the price of a tin of camphor on the Vaida day ”, The 
answer to the remarks of Mr. Velinkar has been furnished by 
Kincaid J in his judgment in the said case already cited above 
and which is also cited by him in his book at p. 520 and 
it is not necessary to repeat it here. 

The question whether Teji-Mandi transactions must be 
presumed to be merely wagers from their apparent nature and 
characteristics alone came up for decision before a Division 
Bench consisting of Shah A. C. J and Crump in Manilal 
Dharamsi v. AlUbhai Chagla^. This was a reference from 
the Bombay Court of Small Causes. In this case the plaintiff 
filed the suit to recover brokerage from the defendant for 
having brought about contracts of sale of camphor for 
certain Vaidas. Six of the contracts in question were Mandi 
contracts involving a turn over of over a lac of rupees, where- 
in the^fendant in consideration of a premium received by 
himirom the other contracting party gave the latter an 
option to f^ll to the defendant on the due date a certain 
quantity q|jCamphor at a fixed rate. The other six cont^ts 
Evolving % turn-over of Rs. 92,000 were Teji contracts, 
1. tl»a2) 34 B«a. L. B. 812»47 Bom. 243. 
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bf htn fio^ tiM otiio* ccmlfading party gave the latter ati 
option to^y from the defendant on the due date a mtaia 
quantity of camphor at a certain rate. It was pleaded in 
defence tlmt the contracts, sued upon, being Teji and Mandi 
contracts, were by their very nature of a wagering and gam- 
bling character, and the plaintiff was not entitled to recover 
tnrokerage thereon, as he had knowingly assisted in bringing 
about and furthering the agreements to wager. It was 
proved by the plaintiff before the trial judge that in Teji and 
Mandi contracts actual deliveries did take place “ at times ’’ 
and the price agreed upon was paid and that such contracts 
were not gambling as a matter of course. But as it seemed 
to be the practice in the Small Causes Court to dismiss 
summarily suits on Teji and Mandi Contracts, the fallowing 
question was referred to the High Court for decision, viz., “Are 
Teji-Mandi contracts necessarily to be held as being wagers 
on account of their apparent nature and characteristics alone 
without any other proof of the intentions of the contracting 
parties or is evidence necessary to prove that such contracts 
were intended to be wagers/’ Both the learned judges held 
that it was necessary in such contracts as in any other 
contracts to prove the common intention of the parties 
as a question of fact and that the mere fact that the con- 
tract is a Teji contract or a Mandi contract or a Teji-Mandi 
contract with double option makes no difference, though 
it may be that a party desiring to prove such contracts 
as wagering may be able to do so with slight proof and 
that it was essentially a question of fact which must be 
answered on the evidence in each case and the mere fact of 
its being a Teji-Mandi contract is not by itself sufficient 
to take it out of the ordinary rule that the party who 
pleads that the contract is void as it is in the nature of 
wager, has to prove that fact. Referring to the decisions of 
J, his Lordship the Acting Chief, Justice Shah 
observed “ The practice is probably due to certain obser- 

vabems in J^ram Jagannath v. Tulsidas Damodker^ and 
1. (1112} 14 Bom. h. & fl7»27 Bom. 2H. 
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in Oiff leai^ *«a»e of Hambandra v. Gangabkon^^ Tlie 
obwmtioos in case at p. 272 ctearty show 

to my miti^ toat tt is ^lly unsafe to lay down any general 
proposition in this matter ; and whatever the opinion formed 
by a particular court on the evidence in that particular case 
may be, the only general proposition which, in my opinion, 
can safely be enunciated is that the fact of the contract 
being a wager must be proved by the evidence in the case 
on the essential point whether the common intention of the 
contracting parties was to deal only in differences. It ‘ is 
hardly necessary to refer to any authorities on this point. 
Having regard to the nature of these contracts, in my 
opinion, it is neither possible nor desirable to lay down any 
general rule that they must be presumed to be wagering 
contracts without any proof as to the coiiunon intention of 
the contracting parties. There is a recent judgment of Mr. 
Justice Kincaid in Manuh/un v. Keshavji* where the same view 
is indicated ”, and Crump J ohserv^ed that he did not precisely 
apprehand what was the point of law that wa.s submitted for 
decision and after stating the question referred, continued : 
" Now if it is to be taken that we are asked whether as a 
matter of law such contracts are necessarily to be held as 
wagers, then the answer clearly must be in the negative. 
For it is not even suggested that there is any rule of evidence 
or any other rule of law which can be held to exclude 
evidence as to the true nature of such contracts. It may be 
that as a matter of fact it has been found in practice that a 
large number of these contracts are wagering contracts, but 
that is no ground on which a rule of law can be based. All 
that can be said is that there is no legal presumption that a 
Teji or Mandi contract is a wagering contract, and that it must 
be dealt with as any other contract, and that the rules that 
have been laid down for determining whether a contract is a 
wagering contract or not are applicable to this case just as 
much as to other contracts. The test is well known. Where 

h (»Uh 12 Born. L. ft. »590. 264. 272. 

t Itijily 14 Ion. L. B. 617 3 s 97 Bom. S. (1»21) 24 Bom. L. & 60. 
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it is f^wn that the common intention of the parties was thttt 
in no case delivery was to be taken or giverii but that in 
all cases dtff^nces should be paid then the parties ate 
wagering. If is impossible to roy mind to go beyond that and 
it in effect furnishes the answer to the question propounded." 

It is respectfully submitted that the decision of the Court 
of Appeal is perfectly correct in asmuchas the plaintiff in 
this suit was only a broker who had brought about two 
parties together. It was not the parties to the suit who were 
claiming for payment of differences. The original agree- 
ments between the defendant Allibhai and the party to whom 
he had given the option to sell and purchase were not 
certainly agreements for wager. The agreements would and 
could have been wagers if it were agreed between Allibhai 
and the*party to whom the option was sold, that on exer- 
cising the option no delivery* of. the goods would ever take 
place, but only differences would be paid or recovered. 
Such was not, however, the agreement and it was also not 
contended that there was any such agreement at all. What 
was contended was that the contacts being Teji and Mandi 
contracts were wagering i/>so facto and such contention was 
rightly overruled, 

Mr. Velinkar in his said book closes his discussion of the 
Teji-Mandi contracts with the following remarks at p. 526, 
" As remarked in Reference No. 4 of 1922, the practice of 
the Small Causes Court in Bombay had been to summarily 
dismiss Teji-Mandi contracts as w^agers. 

The judgment of the Appeal Court will revolutionize 
that practice, as the defence of wagering will always be raised 
and the question of fact, namely, whether the intention of 
both parties w'as to take or not delivery and deal in differ-* 
ences only, will be in issue and must be decided on the 
evidence. This will necessitate a long and tedious inquiry 
in every case, cause delays, and encourage parties to attempt 
to enforce payment on gambling transactions through a 
court already overburdened with work which otherwise 
they would not have vratured to take there. However much 
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iheM iwlllig aMt ratfitts ini|^ be deplored, tbe lew taft 1o 
be adstii^ltomd tt^^amls oo the Sbttvte Book and no 
extraneous coostdf^i^bns ou^t to afiect that paramount 
eoandendion. Tbe remedy can be fay legislation only." 

It is permimible to remark that in view of the fact that 
the decision of the Court of Appeal referred to above was 
confirmed by itself in another case, viz., Mukundchand v. 
Sobha^nal on appeal^ and approved of by the Privy 
Council* on appeal and followed in several later cases, the 
fears expressed by the learned author seem to be groundless. 

ManiUtl Dharantst v. AUibhai Chaf>ta* was again ap- 
proved by the Appeal Court consisting of the same learned 
Acting Chief Justice Shah and Kincaid j in the case of 
Mukundchand Balia v. Sohkagmal Gianmal^ where Shah A. 
C. j reaffirmed the principle laid down by him in 'ihe said 
case* and observed, "there is no presumption as regards 
. Teji-Mandi transactions that they are wagering transactions 
as pointed out by this court in Mamlal Dharamsi v. AlUbhai 
Chagla." An appeal was preferred to the Privy Council in 
the said case where it was argued before the Board that Teji- 
Mandi transactions were in effect the purchase of double 
options and really a bet on the rise or fall of the market above 
or below a certain figure, that figure being the rate at which 
the individual transactions were effected plus the nazrana, 
and though a previous decision of the High Court ( Manilal 
Dharamsi v. AUibhai Chagla* ) had ruled that a Teji-Mandi 
transaction is not as a matter of course a wager, the trial 
Judge vras right in holding that they were wagers in this case, 
as there was a presumption that dealings of this nature were 
wagers. Lord Warrington who delivered the judgment of 
the Board disallowing this contention of the appellants 
observed; "There is no presumption that such transactions 
are wagers ( see Manilal Dharamsi v. Alibhai Chagla* ) and 
in the absence of evidence to the contrary they should be 

1. (1924) asieni. L. R. 1097, 1192. R.«SlBaa. 1*53 I. A. 241. 

2. StMiaeuml CUunmat r. Unkwi- 3. (1922) 24 Bom. L. S. 912*47 Boa*. 

«keiu< keUa (1926) 28 Bom. L. 299. 
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tici^ as geoiiioe conbracts.** The decision oS the Piriv)' 
Cooncil in SoMtagmal Gianmal v. Uukundchaud Balia*^ vm 
foUoived by N. W, Kemp ] in Keshrimal AnandUal a fintt v» 
Jeikisondas RambUas* already referr^ to above where his 
Lordship held on the facts of the case that the transactions 
in question before him were not wagering as tlie market rate 
did not exceed the rate at which Teji was applied and there 
being obviously no occasion for the defendant to exercise 
his option, ail that he lost w’as the premium paid by him 
aftd that there was no agreement between him and the 
plaintiffs not to give and take delivery. 

The principle laid down in Manilal Dharamsi v. Allthhai 
Chagla* by the Court of Appeal was approved through not 
followed on the facts of the particular case by the court con- 
sisting o? Mirza and Baker JJ in the famous prosecution case 
known as the SuttaGulli Kacha Khandi case, viz. Emperior v, 
Thavarlal Rupchand*. One of the main questions in this 
case was whether the Teji-Mandi business which the accused 
was conducting was gaming and w'agenng. The learned 
Chief Presidency Magistrate who tried the case was of 
opinion that the prosecution had failed to prove that the 
business in Teji-Mandi was gaming or wagering. The 
Government appealed from this decision which was heard by 
Mirza and Baker Jj who held on the facts of the case before 
them that the Teji-Mandi transactions which were entered 
into by the accused on behalf of one A were wagering 
transactions as they had no reference to any forward previous 
transactions which A had entered into through the accused 
or any other broker and that the accused knew from A’s 
position and status in life that A was not entering into any 
genuine transactions to cover him against any possible loss 
to be incurred by fluctuations in the rates of cotton pending 
the date of settlement or the date of delivery, but that his 
object was to gamble on the rise and fail of the cotton market, 

L (MZS) 2S Bom. L. R.«S1 Bom. 1 3. (1922) 24 Bom. L. B. 812-47 Bom. 

-8SLA.24J. 283. 

^ Bait Ma 864 of 1929 nsropovtod 4. (1928) 31 Bom. L. B. 158-33 Bom. 

JMgnMBt dsMd 8t«M83L 367. 
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to 1^ info dqposit entirely if tlie market rcmutined 
firm and i»tidiao||^^ make a profit iC the fluctoatiom 
fireeeded tiho margin dT two (or a rise and two for a (alt, or 
to minimiae his loss if the fiuctuations remained within the 
prescribed limit." The learned judge Mirza J then referred 
to the decision of the Divisional Bench in Afantlal v. AUi- 
bhai^ and continued, " A Teji-Mandi contract, although it is 
of a highly speculative nature, may, under certain circum- 
stances, be regarded as a legitimate business and may act as 
an insurance against the fluctuations of a constantly changing 
market like the market in Broach Cotton," and after referring 
to the decision of Beaman J in Jcssiram v. Tulsidas* came 
to the conclusion as stated l)efore. 

The decision of the Privy Council in Sobhagmal Gian- 
mal V. Mukundchatid liaha* was also followed by Kangnekar 
J in Shivkaran Ramchandra a firm v. Kuttdaninal Nara- 
yandas a firm* where the usual defence that the Teji-Mandi 
transactions in question in the suit were wagering transac- 
tions was raised. Dealing with this defence the learned 
judge in his judgment observed: "The days when it was 
held that an inference may be raised as to the intention of 
the parties in regard to such transactions or that a Teji- 
Mandi transaction by itself on the face of it should be 
presumed to lx; a wager have long since gone by since the 
decision of the Privy Council in Sobhagmal Gianmal v. 
Mukundchand Balia* It is clear now that the law is that 
no such presumption arises, and that it is for the party who 
^ys that a particular Teji-Mandi transaction was intended to 
be a wager, to prove that case by evidence. It is undoubt- 
edly true that the surrounding circumstances would have to 
be looked at. in order to appreciate the evidence as to the 
existence such an agreement." The learned judge then 
examineid the evidence in the case at length and came to the 
conclti^oii on the facts of the case that no such agreement 

}. (1932) 24 Bom. 812a47 Bon. 26S. 8. (1926) 28 Bom. L. B. lS97aSlBoni. 
% (1812) 14 Bom. L. ft. 617»S7 Bom. ' 1:=5S I. A. 241. 
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not to give or tofce ddivery wu esitoblished in this case at* 
kast on the part of the plaintifis and decreed the suit. 

The question whether these Teji-Msuidi transachcms 
were wagering was also raised before Mirza J in NarmdMf 
SuntUrlal v.Jekissottdas NarandaSf' hut the same was not 
argued in view of the ruling of the Appeal Court in JHanUal 
Dharamsi v. Allibhai Chagla* approved by the Privy 
Council in Sobhagmal Gianmal v. Mukundchand Balia* a 
view in keeping with the earlier decision of Mr. Justice 
Kincaid in Manubhai v. Keshavji*. The decision in Manilal 
Dharamsey v. Allihhov Chagla* referred to above was 
followed by Broadway and M unroe jj in Prithvi Singh 
Jumalrat v. Muia Ram* where the Nazrana contracts in 
question in the suit were treated on the same footing as 
Teji-Mandi contracts and were held not to be wagering. In 
Dhunji Deosi v. Pokermall Anandroy* also, young J held 
that these Teji, Mandi and Teji-Mandi contracts are not 
necessarily wagering, though they may be proved to be so. 

Even in England the put and call transactions were at 
one time supposed to be w-agering and gambling. In this 
connection the decisions of the Court of Appeal in England 
which throw light on the question might be referred to. The 
first case is the case of Sadd v. Foster'' where the facts were 
as follows ; — The plaintiffs who were stock brokers sued the 
defendant for the balance alleged to be due on the purchase 
of certain shares in a company, purchased and sold by the 
plaintiffs for and on account and at the request of the 
defendant, and for moneys paid for and on account of the 
defendant and for commission earned by the plaintifib on 
account of the said transactions. The case related to what 
is called a " put and call option ” and the question in issue 
was whether the plaintiffs had bought the shares in respect Of 
which they sued on the defendant's account or whether they 

L Suit V» 2068 ot 1031 unraporiwl Bom. l^SS L A. 241. 

JiMismrat dotod 14th Sap. 1932. 4- (1021) 24 Bom, U B. M. 

Z (1022) 24 Boos. L. B. 812-47 3. A. L B. (1932) Imh. 3M. 
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had bot^l ai i^ncipals. Lawrence J gave judgioait 
for the plaintiffs defendant appealed. The Court of 

Appeal comisting of Lord Esher M, R., Lopes and Chitty 
L|| dismissed that appeal confirming the decision of 
Lawrence J. Lord Esher M. R. observing “that he had no 
sympathy with either party. In his opinion this was not a 
true transactions. For some reason which he did not 
understand it had been held that such a transaction did not 
amount to gambling. It was an attempt to keep up the price 
of the shares, and in order to make it appear a true transaction 
it was put into the jargon of the Stock Exchange. But, as 
it was not necessary to decide the case, he adopted the view 
presented by the plaintiffs and accepted by the learned judge 
in the Court below, viz. that it was a modified transaction of 
principal and agent and that the plaintiffs had exercised the 
option which had been given them.” it is not clear as 
pointed by W. A. Bewes in his book on the Stock Exchange 
Law and Practice^ to what decision Lord Esher refers as 
there seems to be no reported English decision on the legality 
or otherwise of double options. “ Lopes L j was of the 
same opinion. He thought that the plaintiffs were entitled 
to recover the price agreed upon between the parties. It 
seemed to him to be immaterial whether the transaction was 
treated as between principal and agent or between principals. 
Chitty L J delivered judgment to the same effect. 

The view taken in this case was, however, subsequently 
discarded in a later case.* The plaintiffs in this case sued 
the defendant to recover the sum of £662—10—0 as the 
consideration of an option in certain shares granted to him. 
The plaintiffs’ case was that in July 1902 the defendant asked 
the plaintiffs to buy on his behalf a call of 1000 shares of a 
certain Railway company, the option to be exercisable until 
the end of October which they did. The plaintiffs were 
ready and willing to deliver the shares to the defendant if he 
had asked for them. There was some difference between 
ffm lttice paid for the option to the vendors thereof and the 
IWlton at p. SO. 2, BMit«nlan<Uck 0 Bank Varatnigimg 

V. ty T.L&M1. 



miMtUIlM mNSACnOKS AN0 WAOtlONO. 

« 

{vHoe which was quc^ to the defendant and that difference 
represented the commission chained by the plainti£b on die 
transaction. The defendant denied iiabiiity on the ^ound 
that the contract made was one of gaming and wagering. 

The Lower Court ( Darling J ) held that the contract 
was a gaming and wagering one, the transaction being a mere 
bet betw^n the plaintiffs and the defendant and dismissed 
the plaintiffs’ suit. The Appeal Court consisting of Collins 
M. R. and Mathew atid Cozens Hardy L. JJ reversed the 
decision of Darling J, holding that it was not in its nature a 
gaming andwagering contract. 

Collins M, R. after stating that Darling J had misappre- 
hended the nature of the contract in question observed, “The 
would-be purchaser agreed to pay £662, lOsh. for the right 
to call for certain shares at a certain price at a given date. 
The evidence was that the plaintiffs, who made the bar- 
gain, actually paid £637, lOsh. to other persons for 
the purpose of securing this call. He agreed that if upon 
the evidence the true inference from all the facts was that, 
although the contract was in form a contract which gave 
the right to call for the shares, nevertheless the parties never 
intended that the contract should be enforced, and there was 
taci# understanding that it should not be enforced, but that 
differences only should be paid, the case would be different. 
X s X He couW Tioi agree \Vie baigain was Vn its 
nature a gaming and wagering one. It was a bargain for a 
good consideration for the right to call for certain shares. 
It was not a bet, nor was it a gaming contract. The con- 
sideration was paid for a real right to call for particular 
shares on a given date. It was like a bargain for a right to 
call for so many tons of iron at a certain price on a certmn 
day.” The decision just cited was given by the Court of 
Appeal in England in the year 1903 long before the decision 
of Beaman j in the case of Hariram v. Tricumdas*^ decided 
by him somewhere in the year 1908 or 1909 and there is no 
doubt that if the learned Judge had been referred to that caBe, 
a lot of time, trouble and money would have been saved. 

1 . Ko. ISO of U08 0.0.3. 
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Tap qaestion as to how far the fluctuations in the rates of 
the commodity and Teji-Mandi or Nazrana or the premium 
paid or payable in respect of the Teji>Mandi transactions 
which the Pakka Adatia enters into under the instructions 
and on behalf of his constituent entitles the Pakka Adatia to 
demand margin from him came up for decision before 
Rangnekar J in a recent case^. In this suit the plaintiff 
claimed to recover about Rs. 6500 out of which Rs. 4,500 
and odd were alleged to be the profit in respect of Teji-Mandi 
^ transactions of 100 bales of Broach cotton of May 1st, 1929, 
On the footing of the difference between the selling rate of 
Rs, 351-4-0 and the purchase rate of Rs. 251 on March 31, 
1930 and Rs. 1,900 and odd, the second item being the 
amount of profit on a Mandi transaction of 100 bales of 
Broach May cotton of 3rd May 1929, being the difference 
between the selling rate of Rs. 300 and the purchase rate of 
Rs. 261 on March 31, 1930. 

The plaintiff alleged that these transactions were out- 
standing till February 1930 when he instructed the defendant 
to purchase 200 bales of Broach cotton of April May 1930 
deliver}' at the prevailing market rate to be set off against the 
resulting transactions from these two outstanding Teji-Mandi 
and Mandi transactions, but that the defendants wrongfully 
closed the outstanding transactions in Septeber and October 
1929 and declined to effect the purchase and that therefore he 
was entitled to claim the profit which he would have made 
if his instructions had been carried out in February 1930. 

The defendants alleged that the plaintiff failed to pay 
taran 6r margin when called upon and therefore they closed 
the Teji-Mandi transactions on September 18, 1929 and the 
Mfindi transactions on October 30, 1929 and as the result of 
1. SaktiirMai Sukam^ond w. HamniUal Xttkaplal (1931) S4 Bom. L. 



fbe «cmntl 1lia« inras a stmi ol Its. 117-2-6 still due to tlNffiR 
^ the plaintiff for ’ndii^di they had not counterclaimed. 

The learned Judge held that the outstanding transactions 
were closed on the dates as alleged by the defendants as they 
were entitled to do and that they were also entitled to refuse 
to enter into the purchase transactions as required by the 
plaintiff unless the necessary margin was paid, because there 
was no evidence to show that commission agents or Pakka 
Adatias were bound to effect a forward transaction to be 
set off against outstanding Teji-Mandi transactions and that 
the defendants who acted as the plaintiff's Pakka Adatias 
were under the circumstances not bound to effect the pur- 
chase transactions as required by the plaintiff as the transac- 
tions had no connection with the outstanding Teji-Mandi 
transactions. The learned judge relying upon the decision 
of the Court of Appeal in Hhagwamlas v. Kauji^ further held 
that a Pakka Adatia is entitled to demand margin before he 
enters into any transaction, whether an independent transac- 
tions or a transaction by way of a covering transaction. 

In the first place it may most respectfully be pointed 
out that the authority relied on by the learned judge for 
the proposition laid down by him does not lay down any 
proposition of the kind suggested by his Lordship as the 
question of the payment of margin was never raised or 
argued or decided either in or by the Ixrwer Court or in or 
by the Court of Appeal. The learned judge seems to be 
under some misapprehension on this score. The first case 
in which it was decided that a Pakka Adatia was entitled 
to call for margin is the case decided by Marten C. J and 
Blackwell J* but it was also held there that the onus lies on 
the Pakka Adatia to establish that circumstances arose which 
justified the exercise of his powers to call for margin as laid 
down by the Privy Council in Diwattchand Kirparam v. Weld 
& Co.* as it was incumbent on the agent, in this case, the 

t <1105) SO ltoiB.305 »7 Boina^B.61L B. 147. 
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4o i^ov tbat drcuimtaiices enit for tbe 
reaEBOial;^ IsiRtfdM |^e discretion to entitle him to make a 
for tnaul^ evmi i^re the contract purports to give him 
sm absolute dtscretion in respect thereof. 

In vieur of the decision of the Court of appeal just cited, 
( whidi does not appear to have been brought to the notice 
of his Lordship ), it is difiicuh to understand how the defend- 
ants in this case were entitled to ask for margin and close 
the transactions as they did. There does not appear to be 
any written contract giving the defendants an absolute 
discretion to ask for margin as they did nor is it clear from 
the learned judge's judgment whether there was any other 
evidence led by the defendants to show the circumstances 
under which they allaged, they became entitled to call upon 
the plaintiff to pay them margin as alleged by them as they 
were bound to do under the said decision of the Court of 
Appeal just cited. It would appear as if it was assumed 
by the parties concerned in the suit and by the learned 
judge as if the defendants the Pakka Adatias had an inherent 
right to call for margin irrespective of the fact whether the 
fluctuations in the market justified the Pakka Adatia’s demand. 

Again the plaintiffs case as made out in the plaint was 
that the defendants though Pakka Adatias were not entitled 
to close the transactions for the reason that there was no 
agreement to pay margin. It was not the plaintiff’s case as 
made out in the plaint that the defendants were not entitled 
to close the contracts having regard to the nature or incidents 
of Teji-Mandi or Mandi contracts and that they could not be 
closed at any time and must be kept open under all circums- 
tances irrespective of the rights or liabilities of the parties 
until the due date and irrespective of any fluctuations in the 
rates of cotton and those of premium. But at the hearing 
one>of the arguments urged on behalf of the plaintiff was that 
Jutving regard to the nature of Teji-Mandi transactions, it was 
not open to the commission agent to close the same at any 
tin^ before the due date. The case as sought to be made 
ItNnM flarpot ». BUkamehand ltam<Aai»d (1927) 29 Bom. L. E. 147. 

a 



FAI^ «DATtA>-^IIOtlf-~TBn>M«^ TRANSACtKm 211 


out at the heani^ aos not dearly foreshado\ved«in the {datnt 
and did not appear to be set up anywhere except in the 
counsel's opening address ; no issue was sought for by the 
plaintiff upon it and no opportunity was given to the defen- 
dants to call evidence to show what the usage was, nor was 
any question put either to the plaintiff or the defendants in 
their cross-examination. Dealing with the plaintiffs said 
contention the learned judge therefore observed that agree- 
ments like Teji-Mandi or similar agreements had certain 
incidents attached to them and that these incidents had been 
declared judicially in several cases, but that the incident 
insisted upon by the plaintiff had not come up for decision 
and that therefore before it was accepted it must be proved 
by evidqpce and would to some extent depend upon the 
usage of the market and though it was open to the plaintiff 
to put forward the incident and prove it, he had failed to 
do so and that therefore the defendants as the plaintiff’s com- 
mission agents and Pakka Adatias were entitled to close the 
transactions for want of m.argin. Dealing with the said 
contentions of the plaintiff, tl»e learned judge observed at 
pp. 711-712 of the report as follows : — 

“ But this case has taken more time than it should have, 
because it has lieen difficult to understand exactly the case 
on behalf of the plaintiff ; and there has been considerable 
discussion as to the nature, course and incidents attached to 
the Teji-Mandi business, 1 do not propose to enter into a 
detailed discussion of these questions. What a Teji-Mandi 
transaction is has been explained by Mr. Justice Kincaid in 
Manubhai v. Kcshavji'-. It has also been explained by the 
earlier decisions of Mr. Justice Beaman. But the question 
which caused me some difficulty and which required a good 
deal of discussion w’as as to how far the fluctuations in the 
rates of Teji-Mandi or premium would give a right to a 
o>mmission agent to demand margin money. It was argued 
on behalf of the plaintiff that the position of a constituent 
and a commission agent remains unaffected whatever the 
1. (If2l) 24 Bon. L. U. «0. 
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fltMtKMIi osif is^ their re^>ective rights can onfy be 
settled and >d^eraHtaedf 9 n the due date. Hainng heard the 
evidoice (d fiarakchand and Chandulal, and after hearing 
the learned cnunsel, 1 have come to the conclusion that the 
right to daiund margin unless there is a specific agreement 
to the contrary would depend in the ordinary course not 
only on the fluctuations in the rates of the commodity 
but also in the rates of the premium. There are three 
courses open to a commission agent to secure the payment 
of the full amount of the premium. He can insist o'n 
payment of the whole premium in advance or take security 
for payment on the due date or he can demand margin 
against the fluctuHtiuns in the rates of premium. If he 
does not adopt either of the first two courses — and it is not 
surprising that many commission agents do not follow either 
course as it might affect business relations with their 
constituents, then if the constituent fails or is not able to 
pay the premium, on the due date, the commission agent 
is helpless. There is nothing on which he can lay his 
hands to reimburse himself against the payment of the same 
amount of premium which he may be called upon to pay 
to a broker through wliom he in his turn had entered into 
a corresponding contract with a third party. It is for that 
purpose that he has a right to see what is the state of account 
between him and his constituent from time to time and to 
have regard to the fluctuations m the rates of premium. And 
if he finds that the transactions if closed as on a particular 
date for want of margin, his owm liability to his broker would 
be reduced, then I do not see why he should not be entitled 
to call upon the constituent to pay sufficient margin so as to 
secure the payment of the whole of the moneys which may be 
due to him on the due date including the premium, and in 
default of payment to close the outstanding transaction. " 

With all due deference to the learned judge, his decision 
that the d^endants as the plaintiff’s Pakka Adatias were 
«tl!l^tled|b demand margin from him on account of the 
ui the rates of the Nazrana or pr^um paid or 
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fiiiQrabte by him for the reesons ^ven by the learned IwffB 
in the of his judgroent just cited is not correct 

With the utmost respect it is submitted that the teanwd 
jMlge has not coirectly apprehended the real nature of 
these Teji'Mandi or option transactions. It is true as 
pointed out by the learned judge at p. 712 that the incident 
sought to be attached to Teji<Mandi contracts by the plaintiff 
had not come up for decision so far, though incidents relating 
to^Teji-Mandi agreements had been judicially declared in 
several cases some of which were reported in the Law 
Reports. The le;irned Judge therefore lays it down that 
before such an incident can be accepted, it must be proved 
by evidence and that it would to some extent depend upon 
the usag^ of the market. He stopped the plaintiffs counsel 
from arguing the point for the reasons given by him at 
p. 712-713 of the report which have l>een already set 
out before. The learned judge appe;irs to have I'leen led to 
this conclusion from the fact that the commission agent 
or the Pakka Adatia is entitled t<» demand margin according 
to the fluctuations in the rates of premium in order to secure 
himself against the non-payment of the premium by reason 
of the constituent's failure or unwillingness or inability to 
pay the same on the due dale, because otherwise the 
commission agent would be helpless as there is nothing on 
which he can lay his hands to reimburse himself against 
the payment of the same amount of premium which the 
commission agent might be called upon to pay to a broker 
through whom he in his turn had entered into a corre- 
sponding contract with a third party and it is for that purpose 
that he has a right to see what is the state of account between 
him and his constituent from time to time and to have 
regard to the fluctuations in the rates of premium. In the 
first place it is submitted that this reasoning is fallacious, 
as it has been laid down in several Pakki Adat cases 
be^nning from Bkagwandas v. Kanji^ that the constitiMnt 
on vAioat behalf the Pakka Adatia acts is not in the leastf 
L (t|0S)SOBaa.20S-7Boai.L.B.SlL 
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COOCCtfiMMi with me aomgs of the PaUa Adatia or the 
niethod or tlKi which he carries out his oedas 

which is a matter within the discretion of the Pakka 
Adatia nor is the constituent entitled to claim as of right 
the benefit of any covering contracts entered into by the 
Pakka Adatia for his safety and safeguard. If the constituent 
has no such rights as aforesaid, it is difficult to see how he 
would be liable to be called upon to pay margin to safeguard 
the Pakka Adatia's interest on account of the fluctuations 
in the rates of premium. Again the learned judge says that 
the Pakka Adatia would not insist upon payment of the 
whole premium in advance or taking security for payment 
thereof on the due date for the reason that it would affect 
business relations with his constituent, but may it not be 
respectfully asked whether the same consequences would 
not follow if the Pakka Adatia demanded margin when there 
are fluctuations in the rates of premium ? Commission 
agents or Pakka Adatias are very businesslike people. They 
would either insist upon payment of the premium in advance 
or ask for security for payment thereof on the due date, if 
the constituent is a new and fresh one, and would not do 
so, if the constituent is old and has had business relations 
established for a long time with the necessary confidence 
established in him. 

Again the plaintiffs contention that the position of a 
constituent and his Pakka Adatia remains unaffected what- 
ever the fluctuations in the rates of premium may be and 
that their respective rights can only be settled and determined 
on the due date is perfectly correct and follow's as rightly 
contended by the plaintiff from the very nature and charac- 
teristics of a Teji-Mandi transaction and is an incident very 
naturally attached to it as a matter of course and as a 
corrollary as explained in the cases that have come for 
decision before the courts. The Teji-Mandi contract is 
simple enqsugh. . A agrees that in consideration of his paying 
jR& lOto EL he shall be entitled if he so chooses, either to sell 
to B wr to buy i^m B a certain commodity, say cotton^ for 
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Rs. 100 on or at a particular Vaida. There is somrthtng in 
the nature of a ready contract for the sale and purchase of 
goods at a price fixed at the date of the contract, with this 
difference, that while in the latter case, the sale and purchase 
is of certain goods at the price fixed in the contract, in the 
former case, it is the sale and purchase of an option to sell or 
Iniy those goods at the rate fixed in the contract, which be- 
comes complete on the due date, i.e., the Sahi date i.e, the 
date on which the option is to be exercised. The contract is 
complete in both cases, in the latter case delivery' of the actual 
goods is given on payment of the price, while in the former 
case, there is the sale and purchase of the option or the right 
to call for or give delivery of the goods for which a premium 
is paid or, agreed to be paid either in advance or before or 
after the due date. Now suppose that after the contract for 
the goods is made, the prices of the goods go either up or 
down, would the seller be entitled to call upon the buyer 
to pay margin to the extent of the difference between the 
contract price and the market rate ? The answer must clearly 
and necessarily be in the negative. Similarly in the case of 
the sale and purchase of the option, the option is sold and 
bought at the premium paid or agreed to be paid or payable 
. and thus fixed at the date of the contract and the fluctuations 
in the rates of premium do not and cannot matter in the 
least, for the rate of the premium is already fixed by the 
contract for the sale and purchase of the option just as the 
price of the goods is fixed by the contract for the sale 'and 
purchase of the goods. It is under the circumstances clear 
that the plaintiffs contention that the position of a constituent 
and his Pakka Adatia remains unaffected whatever the ffuctu- 
ations in the rates of the premium may be and that their 
respective rights can only be settled and determined on the 
due date is perfectly correct and the reasons given by the 
learned Judge for not accepting the same are neither clear 
nor cogent. It will also be seen that it was not necessary for 
the plaintiff to lead any evidence on the incident contended 
for 1^ him and prove the same as stated by the learned Jodge. 
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** Thur k om ^point more. I do not see how the 
phiitdiff can Otaira by way of damages the difference between 
the contract price and the price of the alleged transaction in 
February. According to the plaintiff the defendants contract 
was to l^p the Teji-Mandi and Mandi transactions open 
till March 31, and if those transactions were wrongfully 
closed before the due date then the plaintiff would be entitled 
to damages on the footing of ihc differenct: between the 
contract price and the price prevailing on the due date.” 
With all deference, the learned Judge's observations just 
cited apjMiar to be correct as the option in respect of the 
Teji-Mandi transactions is always exercised on the due date 
of the option which is always fixed so that the plaintiff would 
not have been entitled to claim the damages on the footing 
claimed by him. Of course if the market fluctuates in between 
the date of the contract and the due date, i. e., the date fixed 
for the exercise of the option, the plaintiff would have been 
prcfectly entitled to enter into other conti-acts either of 
purchase or sale by way of cover against the Teji-Mandi 
contracts which he had entered into and which would have 
become complete on the exercise of the option by him, if 
the Pakka Adatia through whom he had entered into the Teji- 
Mandi trajQsactions was minded to do so and was prepared to 
cany out his instructions, otherwise he could employ some 
one else for the purpose to carry out his orders and reap the 
profit to which he is entitled w’heji the Teji-Mandi trans- 
action fructuates into a sale or purchase as the case nuy be. 





CHAPTER Vlll. 

!rEn-]fAirDI OOmitACTB^BOMBAY COTTON CONTRACTS ACT 
AND THB BULBS MAD E THBEBUNOER-VOIDABILITYr 

The question whether Teji-Mandi contracts were void by 
reason of the fact that they contravened the rules and by- 
laws of the Elast India Cotton Association Brst came up for 
decision before N. W. Kemp J in Keshriinal Anandilal a 
firm V. Jaikissondas Rambilas^ alreiidy cited before, where 
the claim was for certain brokerage in respect of certain 
Teji-Mandi transactions w’hich were put through by the 
plaintiffs on behalf of the defendants, who besides disputing 
the rate of brokerage, contended that the transactions were 
void as “being contrary to the rules and by-laws of the 
Association and also that they were wagering. The learned 
judge held that the rules and by-laws, applicable to the case 
before him, were those publislied by the Association in their 
publication of 1924, that Teji-Mandi transactions were not 
subject to the rules of the East India Cotton Association and 
were not therefore void. The learned judge after setting out 
the defendants' contention said in his judgment : 

“The next point is, w'hcthcr this Teji or Gulli contract 
comes within the purview of the Cotton Contracts Act and 
by-laws of the East India Cotton Association ? After setting 
out Ss. 2, 3 and 5 of the said Act and after stating that the 
by-laws applicable to the case were those published in the 
Association publication of 1924, the learned judge continued, 
" the first point to decide is whether this Teji transaction is a 
transaction in cotton and I have come to the conclusion that 
it is not, but on the due date it hardens into a contract of 
purchase and a contract for sale to fix the difference. I have 
stated what the nature of such a Teji transaction is, and it is 
clear that it may never harden into a contract of purchase if 
the market rate on the due date is less than the rate at which 
Teji is applied. 1 think it is merely a transaction which may 
t Ml Bo. SM ef ie2i BBiopertsd jaAgaMOt d«t«4 fist Kuab mL 
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develop info « in cotton. Unless ft does, ft is 

mefcly a inusuonofi which either the amount of premium 
may be lost or the difference between the market rale on the 
due date and the rate at which Teji was applied may be won. 
1 therefore hold that it is not subject to the rules of the East 
India Cotton Association. But even if it were, there is no 
by-law dealing w’ith Teji-Mandi transactions and, therefore, 1 
do not see how such a transaction can be said to contravene 
the terms of any by-law of the Association. By-law 81 is 
relied upon. It requires a contract to be in a certain form 
and in writing. But the form given in the api)endix is quite 
inapplicable to a Teji transaction. 1 question whether the 
Association would arbitrate on such a transaction.” 

The decision of Kemp J just cited was followed by 
Rangnekar j in Shwvarayan Ramchandra a firm v. Kundan- 
tnal Narayatidas a firtti^ where the same contention was 
raised but was rejected by the learned judge as he felt himself 
bound by the decision of Kemp j. The learned judge in his 
judgment said, “ By-law 81 required all contracts to be in 
writing in the form annexed to the by-law^. It is common 
ground that the Teji-Mandi transaction in the suit is not in 
writing and therefore it is argued that the transaction is void.” 
It was held by the learned Judge following the decision of 
Kemp j that the Teji-Mandi transactions did not fall within 
the provisions of the Bombay Cotton Contracts Act and 
were not subject to it as a Teji-Mandi transaction is not a 
transaction in cotton but merely a contract of insurance 
capable of ripening into a transaction in cotton at a later 
stage.” 

The question came up for decision before the Court of 
Appeal consisting of Beaumont C. j and Rangnekar J in a 
recent case on appeal* from the decision of Mirza J* where 
the facts were as follows : — 

1, Suit No. ISl of IMl ( unreportud S Nwandat Sundtrlal Saihi t. 

judamut d«Md 29Ui July 1931.) Okanaskitamda* B. Dalai Suit 

2. Rarandaa, Smadatial JlatM v. No. 2068 of 1931 (X G. J 

Qhamal^miaa B. Dalai (1933) reponod jadcBMat of Him J 

38 Bob. IL. JB. IM.,' dated 14th Boptaabor 1M2. 
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*niit w«s a suit to recover damages for tneimh of 
contract The pfauntiffs were Pakka Adatias and members 
of the East India Cotton Association of Bombay. The 
defendant was their constituent. The plaintiffs entered into 
Teji-Iiiandi and Mandi contracts for Broach cotton July* 
August 1930 delivery, with the defendant, but on the due date 
upon which the options became exercisable, the defendant, 
against whom the options had gone, refused to sign the con- 
tracts for taking or giving delivery, that is to say, he refused 
to'carry out the tenns of.the original bargain. The plaintiffs 
closed the transactions with the result that the defendant be- 
came indebted to them in a large amount. The plaintiffs 
sought to set up an oral agreement to the effect that at the date 
when the dealings began, the defendant agreed that whenever 
he woulcf enter into a Teji-Mandi or Teji or Mandi tmnsac- 
tion, he would, on the exercise of the option by or against 
him on the due date, give to the plaintiffs written contracts 
presumably in the prescribed form in respect of the appropri- 
ate resulting forward transactions, and in support, produced 
contracts signed by the defendant in the firms name proved to 
be at the inception Teji-Mandi transactions, alleging that the 
contracts were so signed in pursuance of the alleged original 
agreement which the defendant did not deny. The plaintiffs 
also set up an implied agreement to the effect that the 
defendant being aware that the plaintiffs were members of 
the East India Cotton Association and were governed by its 
by-laws, there would have to be contracts in the prescribed 
form whenever the Teji-Mandi, Teji or Mandi transactions 
would result in forward contracts, the defendant undertaking 
by implication to sign such contracts. 

By-law 82 of the East India Cotton Association which 
was by-law 81 of the rules and by-laws of the said Association 
in their publication of 1924 ran as follows ; — Contracts 
between members acting as commission agents on the one 
hand and thdr constituents on the other shall be subject to 
tlss by-laws and shall be in writing. If a constituent of any 
such member has a^eed to sign the prescribed form of 
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arrsuigsdti oolffiriwshaH be treated in aU letpectaastf 
form l»tf signed, and both parties diali have the ngjite 
and remedies accorded by these by>laws.“ The teamed 
judge disbelieved the plaintiffs story as to the a|teged express 
^eement and held that by-law 82 did not, contemplate an 
implied agreement, but required an express agreement to sign 
the contracts and as there was no such agreement, the transac- 
tion was void. Dealing with the plaintiffs argument bas^ 
upon the nature of the Teji-Mandi and Mandi transactions as 
entitling them to maintain the action as one for damages 
sustained by them upon the failure the defendant to carry 
out the obligations he had entered into at the date of the 
transaction, his Lordship observed in his judgment' in this 
connection. “ Here the plaintiffs are on the horns of a 
dilema. If they were to rely upon the Teji-Mandi and 
Mandi transactions as meaning that the defendant agreed at 
the due date of the exercise of the option to pay or receive 
differences onlj, the transactions would then clearly be void 
as wagers. If the plaintiffs were to rely upon the Teji-Mandi 
and Mandi transactions as being in themselves contracts, 
they would as they relate to cotton be void under by-law 
82 as not being in writing. 

The only case which it is open to the plaintiffs to set 
up, is that the defendant agreed at the date of the Teji-Mandi 
and Mandi transactions that on the exercise of the option 
by or against him on the due date he would enter into the 
appropriate foru'ard contracts for sale or purchase as the 
case might be, for that settlement. The resulting contracts 
would then be like any other forward contracts in cotton. 
For the plaintiffs to succeed therefore it must be shown 
that the defendant agreed to give them such forward contracts 
in writing on the exercise of the option on due date of the 
Teji-Maiidi and Mandi transactions." The learned judge 
held that there was an implied agreement, but he took the 

1, S«l||Ia2068oflMl]iBnportedl itMm «f lUm 3 Mb 



not bring the cm witRMi 

hj^ilaar 82«i»l'ibit tibere most be an express agraemerib 
^ On jf^eel the Court of Appeal, Beaumont C. } mi4 
Sangaekar |, agreed with the learnt Judge's view that ao 
mtpraaa agreement on the part of the defendant to sign the 
^^MTopriatc eontracts was ever made. They also agreed 
with the learned jud^ that there was an implied contract, 
but fhsagmd with the view taken by him th.it the implied 
contract would not bring the case within by-law 82 and that 
there must be an express agreement and held that (a) by-law 
82 of the East India Cotton A^ociation did not in terms 
require an express contract, and an implied contract sufficed 
for its purpose ; (b) that in asmuchas Teji-Mandi transac- 
tions were not necessarily wagering tninsactions, it could be 
presumed that the parties impliedly agreed that the necesssary 
contracts should be signed, that is, the contracts in the form 
required by the by-laws ; (c) that, therefore, there was an 
implied agreement between the parties at the tune the 
contracts in suit were entered into that the requisite contracts 
in the requisite form should be signed ; ((f) that the plaintiffs 
accordingly were entitled to recover, though there was no 
express agreement by the defendant to sign the contracts. 

Dealing with the question at issue, Beaumont C. j 
observed at pages 642-43 of the report : 

“ The question then remains whether there was an 
implied contract. On that point the learned judge did not 
hold that there was no implied contract, hut he took the' view 
that an implied contract would not bung the case within by- 
law 82 and that there must be an express agreement. Now 
1 am unable to accept that view of the learned judge. Hm 
^- law does not in terms require an express contract, and I 
see no reason why an implied contract should not suffioa. 
The question is whether there was any such implied ccmtrac^. 
It seems to me that we must presume that when parries 
enter into a business transaction such as a Teji-Mandi eon- 
tract, they intend to enter into an arragenient which wiH be 
enfmfceable. These parties must have intenctod that the 
31 
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neecSiiiy contract to take or give delivery would be 
eatecutedi transaction would have been nwiiely 

a wageiiitg traniiadum and void, and the cases show that 
the presumption is that a Teji>Mandi transaction is not a 
mere wagering transaction. I think, therefore, we must hold 
that the parties impliedly agreed that the necessary contracts 
should be signed. As the transaction here was in cotton, 1 
think we must further hold that the implied agreement was 
to sign contracts in the form required by the by-laws ; other- 
wise again the transaction would be unenforceable. That, 
1 think, is the natural inference to draw from the wording 
of the Teji-Mandi and Mandi contracts, but that inference is 
strengthened by the fact that there had been past dealings 
between the parties including Teji-Mandi transactions and 
the defendant always had signed the requisite contracts. 
That, 1 think, confirms our view that there was an implied 
agreement at the time the contracts in suit were entered into 
that the requisite contracts in the requisite form should be 
signed. Mr. Kemp for the respondent has argued that if we 
take the view that an implied agreement is enough for the 
purpose of by-law 82, the by-law becomes u farce. 1 rather 
agree, but (hen I am disposed to think that the by-law is 
really a farce directly you provide that the agreement to 
sign the contract may be verbal. There seems to me to be 
little sense in having a by-law which requires a written 
contract in a particular form if it goes on to provide that a 
verbal agreement to execute such a contract will do instead. 
It is, 1 think, plain that a verbal contract is sufficient 
under the latter part of by-law 82, since there is no 
provision that the contract is to be in writing. As a matter 
of fact in the previous corresponding by-law the words “ in 
writing ’’ were inserted, and presumably they were omitted 
advisedly from the new by-law. If a verbal contract is all 
that is necessar}-, I see no reason why there should not be 
an implied contract, and, in my opinion, the facts show that 
there was an implied contract" 
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In a m^ent case*^ before Kania j the question arose 
qfhether the premia paid in respect of the Teji-Mandi or 
double option transactions in respect of cotton could be 
recovered and his Lordship decided that they could. This 
was a suit filed by the plaintiffs to recover a sum of about 
Rs, 5,891 from the defendants. The plaintiffs alleged that 
they had acted as Pakka-Adatias of the defendantvS and had 
entered into, among others cotton trans;ictions on their 
behalf. These transactions were Teji-Mandi or double option 
transactions, in respect of which the plaintiff had paid premia 
which they now claimed to recover from the defendants. 

The defendants denied their liability on the ground that 
the option transactions were not in accordance with the by- 
la\vs of any recognised cotton .issociation and were therefore 
altogcthrt- void. 

In giving judgment his Lordship said that the defen- 
dants contention was that the word " contract ” as defined 
in Section 3 sub-clause (e) of the Bombay Cotton Contracts 
Act IV of 1932 included options in cotton and that section 
8 thereof was applicable to option transactions also. That 
section ran as under " Save as hereinafter provided under 
this Act, any contract ( whether either party thereto is a 
member of a recognised cotton association or not ) which 
is entered into after the date on which this Act comes into 
force and which is not in .accordance with the by-laws of 
any recognised cotton association shall lx; void 

It was common ground that the transactions in suit had 
.'ill been effected after the date on which the Act came into 
force and that the East India Cotton Association was a 
recognised association. It was also admitted that there was 
no provision in the by-laws framed by the East India Cotton 
Association in respect of option transactions. It was there* 
fore contended by the defendants that although option 
transactions were contracts within the meaning of the Act, 
inasmuch as there were no by-laws of the East India Cotton 

1. Natkalat 84ekardai r. Amrillal Natkalal A ort. ttiit No. 936 at 
1983 BBMportod judsment d«t«d I6tb Jalr 1986. 
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tii^tlretiaiaiactions in sait were void. In 
ftfMOMMi the defendant’s contention was hwolinH|i 
acBordtng to the words of section 8, the bura^Bu 
proving that a particular transaction on which the p|Wh& 
sued vtM void was on the defendants. It was therdn0i^ 
the defendants to prove that the contracts, i. e. the opikm 
tnunactioos were not in accordance with the by-laws oi the 
Esst IsKha Cotton Association. That burden could not be 
considered discharged merely by pointing out that there was 
no provision in the by-law’s of the East India Cotton Associ- 
ation for option transactions and it could not be said that 
because there were no by-laws regarding option transactions 
therefore it was established that such transactions were not 


in accordance with the by-laws of a recognised association. 

The defendants must in the first instance point out the 
bjNlaws and then they must show that the transactions in 
suit were not in accordance with those by-laws. 

if the by-law's were silent on a particular point and 
there were no by-laws in respect of option transactions then 
the defendants would be unable to establish W'hat contracts 


would be in accordance with the by-law's. The defendants 
therefore necessarily failed to show that these transactions 
or contracts were not in accordance with the by-laws of a 
recognised association. His Lordship therefore held that 
these transactions were valid and passed a decree in favour 
of the plaintiffs for Rs. 5,610-3-6 with costs. 

An appeal was preferred against this judgment, but was 
abandoned, as it was settled before it came up for hearing 
before the Court of Appeal. 
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That the relationship between the constituent and the 
Palda Adatia is of an equivocal kind and is a mixture of 
sale 9nd agency is also borne out by a very recent decision 
of the court of appeal of the High Court of Inhere in 
Harprashad Tuhiram v. Jindar Parsimd Xaini Kammr*. 
In this case the plaintiffs who were a firm of commission 
Sgents acted as Pakka Adatias for the defendants for the 
purchacie of gram which the plaintiffs accindingly did from 
third parties with their own money. The bags of gram 
were taken by the plaintiffs from their sellers, and put in 
kothas and intimation was duly sent to the defendants that 
their goods had been appropriated to the transaction in 
question. On the due date the goods were offered to the 
defendants but they failed to take delivery. At this, the 
plaintiffs sold the goods after giving due notice to the 
defendants and filed a suit for recoveiv of the balance, 
being the amount of loss on the resale, interest and other 
costs after deducting the sum of Ks. 1,500, which had been 
received by the plaintiffs from the defendants as advance 
and for the sale proceeds of the said bags. The trial Court 
decreed the claim, hut the District Judge on appeal held 
that the plaintiffs had no right to sell the goods to recoup 
themselves as the property in the goods had not passed to 
the defendants and their sole remedy was to sue the defen- 
dants for damages for breach of contract calculated on the 
difference between the contract price and the price prevail- 
ing in the market on the due date. Though the defendants 
at first denied that the plaintiffs had acted as their Pakka 
Adatias, it was subsequently admitted by their counsel that 
the plaintiffs had so acted. It was conceded both on behalf 
of the plaintiffs and the defendants and held accordingly 

L 15 Ub. 496sa. I. R (1934) Lah. 191s36 P. L. B. 349«il90 
La 108. 
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fm PAJOn ADAT SmVM. 

ihatifee oomfe^ rde of law is that where an agent, bjTii 
contracting peiloiii|jr, had rendered himsdf personaUjc,! 
liable for the price of goods bought on behalf of his‘ 
principal, he has the same rights with regard to the disposal 
of the goods and with regard to stopping them in trans^ 
as he would have had if the relation between him and his 
principal had been that of seller and buyer. It was also 
conceded on both sides that for determining the rights of* 
the vendor and the purchaser in this behalf, reference 
must be made to sec. 107 of the Indian Contract Act, IX ef 
1872 as it stood before the enactment of the Indian Sale of 
goods Act, 1930 and that under that section an unpaid 
vendor could not sell the goods until the property in them 
had passed to the purchaser ; but as in the present case the 
plaintiffs had appropriated specific goods to the defendants 
and earmarked them for the transaction in dispute and had 
also communicated the same to the defendants, it was held 
that the property in the goods had passed to the defendants 
and the plaintiffs had a right of re-sale. It is submitted 
that this decision is perfectly correct. It show's the dual 
character of the Pakka Adatia and the relationship between 
him and his constituent. 
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PREFACE TO THE SUPPLEMENT 


The Second Edition of this book was published ki 
August 1937. Since then there have been many important 
decisions on the systems of Pakki Adat and Teji-Mandi 
Contracts, all of which haw been incoiporatcd in this 
supplement bringing the law upto the end of February 1944. 
New Chapters have been added on ( 1 ) the Pakka Adatia 
and suit for accounts being Ch. XIV (2) ibe Bombay 
Cotton Contacts Act with special reference to the Pakki 
Adat system being Cli. XV and ( .^ ) the course oi dealing'* 
in the P.'ikki Adat System and Teji— Maiidi Col 1 tIacI^. 

A 1 able of cases reieii ed to only in the sunplen'icnt 
h.is been given. A subject liniex to the SlIJ^plenlent lias 
also been given for easy leieience. 

K. R. .M. 


Kusiun VMla, Alexandra Road, 
Gamdevi, Bombay .No. 7. 
Match 1944. 
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SUPPLEMENT 

TO 

THE LAW OF 
PAKKl & KATCHI AD AT 

AND 

TEJI-MANDI CONTRACTS 

th€ end of p, Q . — 

The words “Pacca Adatia” convey that the so called 
agent is acting as a principal on behalf of the person 
with whom he buys or sells the commodities in question. 
There can, therefore, be no question of the application of 
S. 230 of the Indian Contract Act. B. C.G. A. Punjab 
Ltd. V. Iiharat*Krishua Trading Co. Ltd.^. 

Add at tfie end of p. 5.— 

It was contended l>y counsel for the defendants be- 
fore Blackwell j. in Kahleo Sn/im’s® case^that though the 
second branch of the custom was held by Chandavarkar 
J. after a review of the evidence befoic him to have been 
also proved, and though it had been staled in a nagative 
form, it could not therefore be inferred that it did 
not presuppose the existence of the positive custom. 
This contention v\us, however, rightly overruled by the 
learned judge who after setting out the passage from the 
judgment of Chandavarkar J. at p. 71 set out in the Book 
at p, 3, observed in this connection at pp. 312-313: 
*' Mr. Desai has argued that that custom was negative only 
in its for m and that this case merely decided that when 
a Pokka Adatia receives a second order from his consti- 
tuent to enter into a cross contract with a view to 
covering the first order before the due date the Pakka 
Adatia would not be bound to carry out the second 
order if owing to lo.ss of credit he was unable to do $o» 
1. A.I.B.(l»88)Uh.m2S4. 3. (1038) 41 Bon. h. R. SOB. 
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Mr, S3mu km submitted that the nagative so found does 
not the existence of the positive custom. 

In IPf opinion this contention is unsound. Tbeqocs* 
tion whether a Pakka Adatia was not bound to cari^ out 
the second order if he could show circumstances relieving 
him from his obligation to do so necessarily presupposes 
the obligation, and the existence of the negative custom 
could not have come up for consideration except upon 
the footing that such a positive custom existed. I think 
it is plain that this case decided by necessary implication 
that such a positive custom existed.” The learned judge 
held that Mr. justice Chandavarkar's view as to the 
existence of the second custom was in no way dissented 
from by the Appeal Court and must therefore be tieated 
as good law. • 

There was an appeal from this decision which was 
reversed, but no doubt was thiown by the Appeal Court 
on the view taken by Blackwell j. legarding the question 
of the custom under discussion, as pointed by the same 
learned judge in the case of Ul/atrai Hukattichand v. 
Nagarmal Gopimal^. The result, as pointed out by his 
Lordship, is that if the constituent gives any instructions 
to the Pakka Adatia to close his outstanding transactions, 
the Pakka Adatia is bound to carry out such instructions . 
and close the outstanding business and if he fails to do 
so, the constituent is entitled to be placed in the same 
position in which he would have been if tlie Pakka Adatia 
had carried out his instructions and closed the trans- 
actions. Compare the observations of the leiu'ned judge 
at pp. 279-280 in this connection. 

Add at the end of para 1 at p. 11.— 

The relationship of the Pakka Adatia and his 
qsmUituent as described by Chandavarkar j. ( cited at 
IQ and 11 of the book ) was cited with approval by 
Tekdhand }. of the I^ahore High Court in Ganpat Mai 
1. (I9«) .43Bom. L.B.se9, m 
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&inihf !>«s V. Kekr Smgk Baha»i Sin^' who added ** in 
this view of the relationship of the parties, the pluntiffs 
are m no waf concerned anth the transactions which the 
defendants had entered into on their oa^n account with 
third persons in the market in order to cover themselves 
against loss in the transactions in dispute. If, therefore, 
the defendants, with a view to minimise their loss, had 
settled their own bargains with these hrras on the 19th, 
the plaintiffs are in no way affected, unless, of course 
they had actually takrn over these bargains." Similar 
remarks are made at p. 701 also. The case just cited 
was cited with approval by Monroe J. in Balhhhan & 
Co. V. Jtam Saih Saighal*. 

The decision of Tekchand j. in Ganpat Mai's 
case^ iS correct as it stands, but it is submitted that 
the view taken by the learned judge of the relation- 
ship between the constituent and the Pakka Adatia is 
wrong. Froth the citation of the passages from the cases 
of Bhagivandas v. Kanji* and Chhognutl v. Jainnrayan^ 
and the conclusions drawn by him fioin these citations, 
the learned judge takes the view that the lelationship^ is 
that of principal and pnneipai, m otliei words, that of 
sale. It is submitted, howevei, that the citauon of these 
cases was entirely beside the point for the decision, as 
the question before the court was simply whether the 
defendanls-Pakka Adatias were entitled to ask for margin 
and on the failure of the plaintiffs-constituents to 
furnish margin to close their transactions, as they 
did. These questions could have been decided quite 
independently of the question of the relationship 
between the constituent and the Pakka Adatia as the 
right to demand margin and close the transactions for 
failure to comply with such demand on the constituents' 
part is one of the principal incidents of the system which 

1. (Itmi 18 Ufa. 088, 695. 3. (1937) 18 i«h. 688. 

8. A. I. R. (MMO) Lab. 105, 196, S. 4. (1905) 7 Bom. t,. B, 811. ; 

0.4*P.l*.a.lTO. 8. (1918) 16 Bom, L,R. 798. 
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g(m to'idiow that the rehitiooship is that ot agency and 
not that though it might be modified or ^oalified 

by contract between the parties as was done in this case 
and the subsequent Bombay case of V^atrai v. 
Nagarmal Gopittuil^. • 

Add at page 12 in ike 3rd para after the eilatien of the 
ease of Bkagwandas v. Kanji . — 

Monroe J. considering this relationship said that 
" the question is discussed at length in Bhagwandas v. 
Kanji* and from that it seems clear that where an 
order has been given and accepted, the parties stand 
to one another in the relation of principals" and referred 
to the cases of Bhagwandas Parasram v. Burjorji* and 
Manilal v. Radhakissen Ramjwan* as showing the 
incidents of the relationship. See Balkrishan & Co. v. 
Ram- Nath SaighaP. 


Add at the end of the third para at the bottom of 
page 13 , — 

The question of the relationship was also con- 
sidered by Abdul Rashid and Addison JJ. m Gopal Das 
V. MmI Raj*. 

The facts of the case weie as follows : — The con- 
stituents instructed the Pakka Aclatias at Lahore to entei 
into certain transactions of sale and purchase of cotton 
in the Bombay market and paid margin on all occasions; 
the Pakka Adatias allocated the contracts of purchase to 
themselves at Lahore and did not enter into t)je transac- 
tions at Bombay. The constituents sued the Pakka 
Adatias for a declaration that the purchase transactions 
were void on the ground that the ratification of the 
transactions was obtained by the Pakka Adatias on a 


1 , Bom. L. R. 2^. 

{XV») 7 Bom. L. B. 611 &C. 
80 Bom. 905. 

8. (1917) 20 Bom. L.B. 561 6.0. 
a Bom. 873. 


4. (1020) 22 Bom. L. B. lOlS S. 

C. 45 Bom. 886. 

5. A. I. R. (1040) lab. 195, 106. 

6. A. I. B. (1037) Uh. 880. 
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fraudulent misrepresentation. The Fakka AdalM coH' 
tended that the suit as framed was not inaintaini^lei that 
they were agents of their clients only for the pulmose of 
supplying correct quotations of the ptice of colton and 
that for all other purposes, the contracts bctwetei them 
and their clients were contracts between principal and 
principal, that they were not bound to buy any c|^iton at 
Bombay, that it was open to them euher to b4y it at 
Bombay or at Lahore or not to buy it at all and tpat they 
were only boiuid to deliver the goods to their client on 
the due date at Bombay, if deiivcry was asked for and 
these contentions weie upheld on appeal. 

Abdul Rashid j. in the course of his judgment said 
at p. 3yt of the repoit: “The proposition of law is 
firmly 1:stabhshed that a Pakka Adatia is an agent of 
his constituent uplo a cert.un point. It is the dulv 
of the Pakka Adatia to give a coirect quotation of 
the pric^ and tor the puiposes of quoting the price 
the Pakka Adatw is an .igent of his constituent. If, 
however, the rate quoted by the Pakk,a Adatia is 
not incorrect and a transaction lakes place between 
the Pakka Adatia and the constituent, the transaction 
must be regarded as a contiact between a principal and 
principal. The learned judge tlien cited the case of 
Manilal v, Radhakasen^ whcie at p. 410, the observations 
of Jenkins C. j. in Bhagwandus v, Kanjt* are quoted 
(cited at p. 13 of the book) and then cited the passage 
from the judgment of Macleod C. J. at pp. 411,412 
( cited at p. 22 of the book ) and also refeired to Chhog- 
mat Balkissen v. Jaittarayen Kauntynlal* and Bhagwondas 
V. Burjorji* and held that where the Pakka Adaiias after 
truly setting out the price prevailing at Bombay on a 
certain day accept the constituent's order, it is open to 

1 . (18S0)S3Boin.L.B.1018 8.C. 3. (1B13) 16 Bom. L. fi. m 

46Boi«utM. 4. tm7} 30 Bom. L. R. 001 B-O. 

3. (IMO) 30 Bom. 806 8.C. 7 ‘ 43 Bom. 878. 

Both. L. E. 811. 
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' to Iwy the ootton at all or if they want to oover 

Uimiftlvtiii to cotton cither at Bombay or tabore» as 
tbay Wre boti^ to deliver to the constituent the immba 
of bajes bought by them on their behalf at the rate at 
whicn they accept the order on the due date at Bombay. 
If the 'delivery to the constituent of the required amount 
entails any loss, the Pakka Adatias are bound to bear the 
loss l^hemselves. If, however, it results in any profit, they 
woulij be entitled to retain it. In other words, the Pakka 
Adatfas could allocate the contract to themselves and 
were/not bound to buy the required cotton at Bombay 
at ai). The passage just cited was cited with approval by 
Montoe J. in Bulkruhan & Co. v. Ram Xath’- and Davis 
C. ]. and Weston J. in Ramgopal Parasram v. Uggersain 
Purshotamdas* . • 

In the last case just cited there were 71 contracts 
between the applicants (Pakka Adatias) and the respon- 
dent's ( up-country constituents ) for purchase and sale, 
following one after the other, cancelling cac’li other out. 
The Pakka Adatias were acting on the instructions of 
the up-country constituents. Hence it was argued that 
they were acting only as agents and not as principals and 
therefore no question of cross contracts between prin- 
cipals could aiise. It was held that in contracts of this 
, nature with Pakka Adatias after the prices has been as- 
certained, the Pakka Adatias cease to be agents and 
assume tow^ards his up-country constituent the character 
of principal by reason of the fact that the up-country 
constituent could not be brought into privity with other 
firms in Karachi if any with whom the Pakka Adatias 
had done business and that there must be two principals 
to every contract. 

Davis C. J, delivering the judgment of the Court 
. refur«d to the passages in the judgment of Bhagwandas 
V. <Xanji‘ and to the judgment of Macleqd C. J. in 

J. - A. t E. (IWO) Lah. IM, 1»6. 3. (1905) 30 Bom. SOS, 818 B.C. 1 

1. t h. E. (1348) Kwr. 38. Bom. L. B. 311. 
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MomUM v,Ra^utHsseH* and said that in fact ftanUMi^s 
case^ tm a case in which the Pakka Adatia d timed the 
right under his contract with the upcountcy « x)nstituent 
to buy the goods in whatever market he wished or to 
pay differences and affirm his character asj principa}, 
which character it is the case of the applicants here to 
deny. The learned C. J. also referred to Gopaldm 
Parmemand v. Hul Raj* and cited the passage at p. 39l 
in the judgment beginning with the wor^. “The 
proposition of law is firmly established " etp.i adding 
that reference was also made in that case to Bhagii'anetai 
V. Kanji* and Manilal v. Radhakison^ and cuntinued. 

“ We think, then it is clear that in this Case, upon 
the facts, the relations between the parties S had long 
passed the stage of principal and agent and that the 
parties had entered upon the lelationship o( principal 
and principal when these Cl oss-contracts of buying and 
selling were made. The applicants may call themselves 
commission agents, they may say that they weie acting 
on the instructions of their up-country constituent and* 
on his behalf, but the up-country constituent could not, 
and did not deal with the Karachi m(*iehants with whom / 
the applicants did their buying and selling on behalf of 
their up-country constituent if they did in fact buy and 
sell. It was, however, not necessary tliat they should 
buy and sell from others when they might take the con- 
tracts to themselves. The up-country constituent could 
not by the rules of the Karachi Indian Merchants Assof 
ciation, in accordance with which these 7| contracts 
were made, be brought directly into contractual relations 
with the merchants in Karachi. They looked in fact to 
the applicants as a principal, as the Karachi merchants 
with whom he dealt looked to him as a principal.'’ 

1. (1930) 43 Bom. 3% 3.G. 22 Bom. 3.. (1W5) SO BoW. 213 U.O. 
h. R. 1018. * T Bom. Ik B. «U. 

}. k. I. B. (1887) Lab. 889. 
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IPwas, tbf^refore, held that the contracts between 
the partita irer^liontracts in which the parties were dealing 
itft^prlfldtpal atM principal with each other and were 
ordmarw cross-contracts in which a purchase was can- 
celled bv a sale and a claim for differences made. 

TWe decision in Gopal Das Parmanand v. MtU Raj*- 
as it stai ids is perfectly correct, but the description of the 
relation! hip as given there is, it is submitted, not so. It 
will be seen from the observations of the learned judge 
that he < onsiders this relationship to be that of agen^ 
only upl o a certain point viz., the point of ascertaining 
the pried and that thereafter it is only that of sale i. e., 
principal and principal. It is made clear in the judg- 
ment thsd it is the duty of the Pakka Adatia to make a 
true and correct statement of the price, a duty Vhich is 
imposed ion him as an agent The learned judge, however, 
forgets tljtut the Pakka Adatia guarantees the quotation 
of the prtce of the goods w'hich must and could be given 
only in the capacity of an agent. As a matter of fact, 
he admits as much by his remark prefacing his conclusion 
viz., “that there is no allegation by the plaintiffs in the 
suit that tiie price quoted is not correct." The guarantee 
as to the Correctness of the price which is given or which 
is understbod to be given as a matter of course betw'cen 
the parties is one of the principal reasons which goes to 
show that* the Pakka Adatia is principally and essentially 
an agent and remains an agent throughout the transaction, 
but his rig|its are higher than that of an ordinary agent 
by virtuql of the peculiar incidents of the system. 
Again his fiight to demand margin from his constituent, 
an admitted incident of this system shows as pointed out 
at pp. 41 abd 42 of the book that the Pakka Adatia is 
mainly an4 essentially an agent throughout the trans- 
action andf not only upto a certain point as held by 
Jenkins C. ]. in Bhagwandas v. Kanji* a dictum which 
is foUowecbby the learned judges in this case, 

1. A. b a. (isn*) LOt. 1)80. 3 . ami ao Bom. aos 8 .c. 7 bow. 

* h. E. 61 L 
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Add at poife 10 last para luu S . — 

Bhttgmandas v. Burjorji^ was referred to in GopaU 
das V. Uulraj* and Bankeylat v. Bha^irathmal*. 

Add at pags 17 after the eitaiiaa of Bwjorgi v. Bha^toan- 
dat* and the citation of the passage from the judgment 
of SeoU C. J. in the case* 

This dictum was cited with approval by Rachhpal 
Singh ]. in Harcharandas v. Jai ]ai Ram*. The citation 
is wrong, however, as the learned Judge cites it as a 
dictum of Macleod ]. in Chhogamal v. Jainarayan*. 


Add at page 18 . — 

The dictum of Macleod J. in Chhogamal’s case* 
(cited at pp. 17-18 of the book) was followed by Tekchand 
]. in Ganpatmal Sundersingh v. Kehr Singh Balwant Singh 
& CoJ who seems to agree with Macleod J. that the 
relationship between the Pakka Adatia and the con- 
stituent was that of principal and principal, that is of 
vendor and purchaser. The said dictum of Macleod J. 
was also followed by the lower court and appioved by 
Monroe J. in second appeal in Balkriihan & Co. v. Ram 
Nath Saighal", where the learned judge added that neither 
of the cases of Gopal Das v, L. Mulraj* nor Ganpatmal v. 
Kehr Singh' in which Chhogamal’s case* was referred to, 
contains anything to indicate that the contract between 
the constituent and the Pakka Adatia is one of agency. 


Add in footnote (5) at page 19 . — 

Referred to by Monroe J. in Balkrishan & Co. v. 
Ram Nath Saighal*. 


1. 

(1917) 42 Bom. 873 8.C. 80 



Bom. L. R. 961. 

5. 

8. 

A. I. R. (1937) L«h. 380, 381. 

6. 

3. 

A. I. R. (1940) All. 198. 196. 

7. 

4. 

(1913) 38 Bom. 804 8.C. 18 

8. 


» 


Bom. L. R. 716. 

I. L. R. (1940) All. 136, 189. 
(1914) 16 Bom. L. R. 760. 
(193?) 18 Lsh. 683. 613, 6M. 
A. I. R. (1940) Uh. IM. 
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AM at the ^ ttj^iO'a I at p. 2S.-^ 

Cited witii approval by Tekchand ]. in Copal Da$ 
Parmanand v. Mul Raj^ and referred to by Monroe in 
Balkrishan and Coy. v. Ram Nath Saigkal* 

Add at page 24 after the wdrde prineipal and prineiped 
after the referenu to Hamarayen*$ eau . — 

Cited with approval by Rachpalsingh J. in Har- 
ckarandas Somprakash v. Jai Jai Ram* , 

Add at page 25 in the middle after the citation of the eaee 
of Tika Ram v. Oaulat Ram is overy after the mords 
“ the accounts have been properly settled.*’— 

This case, viz., the case of Tika Ram v. Daulat 
Ram* was distinguished by Rachpal Singh /. in Har- 
charan Das v, Jai Jai Ram* on the ground that the terms 
of the contract between the parties in the case of Tika 
Ram could not be ascertained from the judgment. 

I^op the passage at p, 28 beginning with the words.-— 

" In the first place it is submitted etc.," and ending 
with the words ” on behalf of the constituent on the date 
fixed for the purpose." 

Add at the end of para I at p. 30, Hue 4 . — 

'* In the latest case before the Court of Appeal at 
Bombay consisting of Beaumont C, J. and Rangnekar J. 
vie.,' Baldeosahai v. Radhakishan* the Court has laid 
down in unmistakable terms that the relationship between 
the constituent and his Pakka Adatia is that of principal 
and agent and not that of buyer and seller, in other vrords, 
it is that of agency pure and simple and does not savour 
of sale at all. The learned Chief Justice Sir John 
^ei|[|i^ont said at p. 318 in this connection : 
i * »^he first point argued on the appeal is that under 
the original contract for the sale of this option the defen- 

1. A. 1. E. (IfST) Lah m Ml. 4. (1M4) 46 AU. 4W. 

% A. |,.E. (1640) Uh. 16S. IM. S. (1938) 41 Bom. L. E. MS. 

E^B.a»M)^18A139 
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dants as brokers or Pakka Adati^as were boon^j without 
any further instructions from the constituents to exercise 
the option on their behalf in the manner most in their 
interest having regard to the market rate on the sahi day 
and that they were further bound without .any specific 
instructions, to enter into the requisite cross-contract. 
No authority for that proposition has been cited. These 
contracts are very common in the Bombay ixy^i kct, and 
I think it would be dangerous at this date to imply terrhs 
in such contracts. It is of course open to the constituent 
tb provide in his original contract that the option shall 
be exercised on lus behalf on the due date by the agent, 
or he can, before the due date arrives, instruct the agent, 
either generally in i elation to all outstanding transactions, 
or in relation to a particular transaction, to c.\crcise the 
option*and enter into the requisite cross-Contiact. But 
1 am not prepared to hold that there must be implied in 
every contract for the giant of a Teji-Mandi an obliga- 
tion on the agent without any further instiuctions to 
exercise the option and cairy the transaction through on 
behalf of his client.” Similar views were also expressed 
by Rangnekar J. who says at pp. 324 and 32.S. 

“ The learned counsel for the respondents has 
further argued that even supposing the appellants were 
not, as a rule, bound to exercise the option ort behalf of 
the respondents, they were bound to do so ui this parti- 
cular case, because of the intervening transaction of 
December 18, I have yet to come across an authority 
which imposes an obligation on a pakka adatva in 
Bombay to carry out any order which is sent to him bv 
an upcountry constituent without anything more. N 
that were so, all that would be necessary fot an upcountry 
merchant is to send a wire to a pakka adatiya in Bombay 
and hold him liable if he did not act upon d. Tiie 
obligation will arise and the relationship between ‘the 
parties as that of principal and agent will come into 
force only if the pakka adatiya chooses to accept the 
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order and c^ii«| out the ins^ctions. But, trottl then, 
it » that, merely because instructions in 

this outo vifew sent by the respondents to the appellants 
on De^mba’ 18, therefore, the appellants were bound 
to carry out the instructions. No authority for this 
proposition is forthcoming. The case of Kanji v. Bhag” 
tvandas*^, which was relied upon, somewhat faintly, in 
the trial Court and seems to have been accepted by the 
learned judge, has nothing to do with the question which 
arises in this case. That was the case of an ordinary 
forward transaction, and all that was held in that case was 
that if there is a forwaid transaction outstanding, and 
the constituent instructs his agent to put thiough a cioss- 
transaction in order to set off one against the other on 
the due date, the latter is bound to put it through, unless 
he can show that there were circumstances under which 
he was not bound to do so, such as for instance, he could 
not have done so without loss or profit to him. That, of 
course, is no authority fot the contention advanced in 
this case, which is a case, of outstanding option contracts 
and instructions for a forwaid contract before the due 
date.” 

This case fully establishes the author's contention 
that the relationship between the Paklca Adatya and the 
constituent is that of principal and agent throughout the 
transaction and not only upto a certain point vtz., that 
of ascertaining the price as laid by Jenkins C. J. in 
Bhagwandas v. Kanji* and followed by Abdul Rashid J. 
in Gofal Das v. Uulraj*, Monroe J. in Balkrtshan & Co. 
0 V. Bam Noth* and Davis C. ]. and Weston J. in Ram- 
gopal Parsram v. Uggersain Purshatamdas*, though^ no 
doubt it is a mixed relationship of sole and agency* 
combined, as pointed out before. 

1. 7 Bora. L. R. S7. 4. 4. 1. R. (1040) Uh. IK, 

a. (iiKK890Bom.a0OS.O.7Bom. IM. 

L. R.eil. S. I. L.R. (IdCPXar.SSaO. 

R 4. 1. H (IKTI hik. m. A. 1. R. tlMt) Slad 1». 
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That having accepted a selling order from a con- 
stituent (or a particular Vaida, he is not bound to accept 
a cross buying order from the same constituent. 

AM at page 34^ Iwe 15 . — , 

Drop the words “ though it is of course quite true " 
and substitute the words, "and it has been held that etc.” 
and also drop the last two lines of the said para and add, 
"See the judgment of Blacku’ell J. in Baldeosakai v, 
Surajmat^ and Vtfairat Hukumchand v. Nagatmai 
Gapimal* 

Add at p. 41 . — 

Drop reason No, 9 as it has been held by Monroe ]. 
in Badtriskan and Co. v. Ram Nath Saighal’ that a suit 
for accounts by the constituent against the Pakka Ad.itia 
does not lie. It is submitted, however, that the decision 
is not correct. 

Add at p. 42 . — 

Drop the passage at p. 32 beginning from "another 
reason why it is not correct to say etc.,” and ending with 
the words, "dealings and transactions which have been 
carried on between them.” 

Add at the end of p. 46 , — 

Since the publication of this book the question 
whether a Pakka Adatia was entitled to demand margin 
from his constituent has come up for decision in several 
cases. Thus in Ganpat Mat Sunder Das v. Kehr Swgh 
Balwant Singh* the question arose in a suit by the con- 
stituents against the Pakka Adatias for recovery of 
Rs. 6069-5-0 alleged to be due out of the amount paid by 
them to the Pakka Adatias in connection with eight 
forward contracts for the purchase of wheat. The con- 
stituents liad paid R.S, 8000 as margin money after the 

1. (im^ 41 Bom. L. B. 808. 8, A. I. R. (1940) Lab. 19®. 

% C1M9) 48 Bern. U B. 298. 4. (1987) 18 Lsb. 988, 



contracts wcr; entered into, tbocgli ^ 

tijne, but on jdide&nt occasions. The transactions 
admitted by* tKJw parties to have been entered' into on 
the Pajrici Adat basis. The constituents contended that 
the relationship was that of principal and principal^ t.e., 
of sale. The Pakka Adatias contended that they were 
merely coipinissiou agents and had purchased on their 
own responsibility forward goods on behalf of the con- 
stituents. They also contended that in order to. secure 
them against loss, the. constituents were bound, under the 
terms of the contracts as well as .iccording to mercan- 
tile usage, to deposit with them sufficient margin money, 
that the amount actually deposited by the constituents 
was insufficient for the purpose, and that as the market 
was rapidly falling, they had, after notice to the consti- 
tuents and with thcij coim-nt, ••old the gootls which 
resulted in the loss complained of. The constituents 
denied that under the teims of the contracts in dispute 
or by trade usage or the general law, there was any 
obligation on them to keep a constant watch on the 
market and to deposit with the Pakka Adatias sufficient 
funds to cover the difference between the contract price 
and the puces cm rent at any particnlar time from the 
dates of entering into the contracts till the due dates with 
a view to cover the losses at any particular time. They, 
however, subsequently admitted that the sum of Rs. 8000 
was paid by them towards margin and not the purchase 
price of the goods. It was also contended by the con- 
stituents that it was not competent to the Pakka Adatias 
to sell the goods before the due dates without express 
instructions from them which was not done upto certain 
dates. Though the Pakka Adatias alleged a specific agree- 
ment by the constituents to keep them in sufficient funds 
to coi^r the loss if the margin was found to be subse- 
insufficient, tb« contracts they produced in 
suppoi^ of such an agreement contained blanks and it 
was htld that by reason of the blanks, the purchasers 
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^ the constituents } were not bound to make the dejMMit 
under the terms of the contracts and that on their failure , 
to do so, the Pakka Adatias were not entitled to sell the 
goods at the constituent’s risk. It was also held that 
according to the well recognised custom of the Amritsar 
and Lyallpur markets, it was necessary for the Pakka 
Adatias to make a demand for initial deposit and margin 
and further margin and to settle the constituents tiansac- 
lions only m case the constituents failed to comply 
within a reasonable tune with the demand, thiit the time 
of one hour f as appealed fioin the facts of the case) 
given to the constituents by the Pakka Adatias for comply- 
ing with their demand foi deposit and maigtn was un- 
reasontlbly short and hence was insufficient and invalid 
and hence the constituents' failure to pav the deposit within 
the time specified afforded no justification to the Pakka 
Adatias to sell and close the constituents outstanding 
transactions in the absence of <my specific instiuctions 
from the constituents to do so. It would also appear fiom 
this decision that though it is the duty of the consti- 
tuents to furnish inaigin and keep the Pakka Adatias 
covered against losses, it is no pait of their duty in 
the absence of any teim in the contracts themselves or 
trade usage to keep a constant watch on the market and 
to deposit with the Pakka Adatias the difference between 
the contract price and the prices current at any particular 
lime from the dates of entering into the contracts till the 
due dates and that the Pakka Adatuis wete not entitled to 
close the constituents transactions without any demand 
for margin and without any reference to them to be 
complied within a reasonable time. 

On almost exactly similar lines is the cose of 
Ulfairai Hukumchand v. Nagarmal Gofimal', decided by 
Blackwell J. which was a suit by a constituent against his 
Pakka Adatias who were employed to effect forward 
^Jtransactions in gold, silver, cotton and linseed. Certain 
1. (11NU}) 48 Boib. {<• R. S8I. 
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outstanding on the 5th October 1959 
' which the Miiintuent contended were wrongfully closed 
by the P<Mdu Adatias who did not, though bound to, 
close the same, when instructions were given to them 
later by the constituent to do so. The Pakka Adatias 
contended that they were entitled to close the transactions 
as they did. The business was done in accordance with 
the terms of the contracts sent from time to time by the 
Pakka Adatias and a letter passed between the parties 
which specified a certain limit to the transactions *for 
which no deposit or margin w.is to be paid and which 
stated that such margin or deposit w’as to be paid only if 
such limit was exceeded. 

The gold and silver contracts contained the follow- 
ing term as to initial deposit and further margin. 

“ I/VVe hereby agree to place with you a deposit for 
margin at the rate of Rs. 100 .after one Peti silver and 
Rs. 250 for Rs. 250 tolas of gold and I/We agree to 
maintain such deposit and to forthwith deposit with 
vou in Bombay such further sum or sums of money 
as you may from time to time require as further margin 
and I/We agree that the amount of such fuiiher margin 
from time to time lequired by you shall be in your 
absolute discretion. x x x If I/We 

fail to pay you the required margin within the time given 
after demand by letter or telegram to my/our usual or 
last known residence or place of business, it shall be 
lawful for you without any notice to me/iis to close my/our 
contract or to act as advised on my/our risk and on 
my/our account". It was held that this clause imposed 
upon the constituent an obligation to deposit without 
demand the initial deposit mentioned and to maintain 
such deposit, that he was to pay such further margin as 
n^a^ be required, i. e., he was not bound to pay further 
marl^ in respect of gold or silver unless and until a 
demand was made upon him to do so, that the right to 
close was nyf^e conditional upon a demand by letter or 
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and a r«quirefn«it to pay margin within th« 
time given» and that the Pakka Adatiaa were entitled to 
li^ive payment of the tnilfal depoait or further margin so 
long as they pleased. 

There was a provision for the payment of margin 
to be paid and maintained by the constituent until com- 
pletion of the contract in the cotton oontr.icts also, but 
the amount payable was left blank. It was held that in 
such a case there was no room for the application of a 
cystom or.usage of the -market and that if the parties* 
choose not to fill up the blanks they must l>e treated as 
having .agreed that no initial deposit as contemplated by 
the written contract should be paid. 

If the contracts arc made subject to tlie iiiles of an 
Association e. fl., as in this case, tlie Maiwadi Chamber 
of Commerce, under which 25 per cent of the contract 
price is leqnired to be paid as initial deposit and margin 
which is to be retained by the Pakka Adatia until the 
completion of the contract, the constituent mtist be treated 
as having itgreed to pay the margin even if the amounts 
arc left blank in the contiacts themselves, but such 
deposit is not payable until a demand for maigin is 
made. Even if a demand for margin is made under the 
terms of the contracts, the Pakka Adatias would be 
justified in closing the transactions only if they give a 
time for payment of the required margin and it is not 
paid within the required time. 

Blackwell J. who decided the case said in the course 
of his judgment said at pn. 277-278 ; “ I arn, however, 
clearly of opinion that where there are separate out- 
standing transactions (in different commodities) with 
different provisions as to initial deposit and margin, the 
Commission Agent or Pakka Adatia, if he wants to insist 
upon the payment of margin, so as to give him a right to 
close any transaction for non-compliance with the 
demand must specify to the constituent in respect of 

what outstanding transaction the demand is made, and 

9 
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id amount of the demand in res}>ect of it. The 
constitifent wish to comply with the demand in 
respect of soi^: transactions so as to beep them alive, 
and not wish to compiy with it in regard to othei^. 
Quite apart from the question what exact amount is due 
by the constituent to the Pakka Adatia, the latter is not 
entitled to make a general demand for margin in reference 
to all the outstanding transactions and to close all those, 
outstanding transactions, that demand for matgin not 
having been complied with * 

The Pakka Adatia is bound to allow to the consti- 
tuent reasonable and sufficient time and opportunity ot 
complying with the demand, if the constituent is minded 
to do so. A time of about 5 hours was held to be in- 
sufficient and unreasonably short following tlvs deci-siun 
• of Ganpal Mai Sunder Das v. Kehr Singh Balwatti Singh 
& Co.* where the facts were somewhal similar, the time 
for complying wifh the demand for margin in that cast- 
being about an hour only, the Pakka Adatias and the 
constituetits lacing at the same place viz., Amritsar. 

In considering the question of the result in law (»f 
a wrongful closing by a Pakka Adatia of his constituents 
outstanding contracts, the learned judgeicfeiiedtothi- 
CASH of Michael V. Hart & Co.* on appeal* and on the 
authority of the said case came to the conclusion that it 
the defendants (the Pakka Adatias) had been merely 
.commission agents he should have held that the plaintiff 
not having accepted the closing of the contracts was 
entitled to treat them as if they had not been closed and to 
loolp to the defendants to carry them out on the respective 
due dates of the contracts. The learned judge held that 
the fact that the defendants were Pakka Adatias made no 
difference in this connection, and the closing being 
wrongful, the transaction still remained outstanding, that 
the plaintilE-consfituent was entitled to give the order U> 

1. (l»8t) 18 lAh- 8. (1803) IIC. B. 483. 

3, (1901) 9 K. B. 8*7. 
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close, that the defendants-Pakka Adatias were bound to 
act upon that order and that the plaintiff-constituent was 
entitled to be put in the same position in which he 
would have been placed if they had carried out his in- 
structions. The learned judge distinguished the case of 
Michael v. Hari & on the ground of the special 
obligation imposed by custom on a Pakka Adatia and 
held that the plaintiff was entitled to have an account 
taken on the footing of the pi ices prevailing on the 14th ' 
October, 1939, i.e., the date on which (he plaintiff gave 
instructions to the defendants to close tlie said transac- 
tions and the defendants failed to do so. The learned 
judge observed in the course of the judgment in this 
connection at pp. 279-280 : 

"The defendants, however, ate not ordinary com- 
mission-agents, they are Pakka Adatias, and 1 have to 
consider whether that fact makes any difference. In 
Kanji v. Bhaffututdai* (and on appeal at p. 611) 
Chandavarkar J. drew attention to the custom that when 
a Pakka Adatia received a second older fiom his con- 
stituent to enter into a cross-contract and cover his first 
order against the due date, the Pakka Adatia is not 
bound to carry out (he second order in case owing to 
loss of credit he is unable to do so, and all that he is 
bound to do is to inform (he constituent accordingly so 
as to enable the latter to put through bis order through 
some other Pakka Adatia. In linldeoshahai Surajmal 
& Co. V. Radhakishan Joliarilal,'* I expressed the opinion 
that the judgment in the case of Katiji v. Hhagivaitdas* 
hv necessary implication, involved a positive custom that 
when a Pakka Adatia received a second order from his 
constituent to enter into a cross-contract to cover his 
first order, the Pakka Adatia is bound to do so unless 
circumstances exist which relieve him from that obliga- 
tion. The case of' BaldeOshahai Surajmal Sr Co. v. Ra4ha- 
kishatt Jokarilal* went to the Appeal Court and neither of 

1. nsODSK. B. m 3. (IMS) 41 Bom. L. E. 308. 

%. (18081 7 Bom. h. R. 
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tfae <»/ their judgment apfwar to have 

thrown aof 4tluht upon my view of that cuatotn. 
Having r4^rd to the opinion which 1 have expressed, 
I aj^rdaph Ibis case as if the* defendants had not wrong* 
fuliy closed the outstanding transactions. If they had 
not closed the outstanding transactions it was open to 
them at any time to insist upon payment of any initial 
deposits unpaid, or to demand payment of margin by a 
proper notice or notices in that behalf and to close 
plaintiff's outstanding transactions if he failed to comply 
with specific demands made in reference to the specific 
contracts in that behalf. The defendants made no such 
demands but maintained the position that they hud right* 
fully closed the tiansuctions. The plaintiff by bis *tele* 
gram of the 14th October 1939, called upon the defen- 
dants to close his outstanding transactions. In my 
opinion he was entitled to do so. He had not failed u> 
comply with any lawful demand for margin, and when 
the plaintiff gave the defendants instructions to close 
they did not rely upon any ground which could properly 
relieve them from the ordinal y obligations of a Pakka 
Adatia to act on the instructions to close before the due 
date; all that they said was, in their telegram in reply, 
that they could do fresh business against deposit. 1 have 
come to the conclusion that the tiansactioiis must be 
treated os still outstanding, that the plaintiff was entitled 
to give the order to close, that the defendants ought 
to have acted upon that order, and that tlid plaintiff is 
entitled to be put in the position in which he would 
have been placed if they had carried out his instruction.s. 
This case in ray opinion differs from that of iltcheal v. 
Hart & Q>.,^ because of the peculiar obligation imposed 
upon the commission agent to close at any- time upon 
instructions before the due date. But for that special 
oMigatioh, I should have held that the plaintiff's right to 
* an accotitot woul4 have depended upon the prices 

,1. tl901) 2 K. B. 8(7. 
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reigning the due date. But because of the special 
obligation imposed by custom on a Pakka Adatia, my 
view is that the plaintiff is entitled to have an account 
taken on the footing of the prices prevailing on the l4th 
October 1939". 

On the justice and equity of the case, the decision 
of the learned judge that the Pakka Adatia is not entitled to 
ask for margin in a case where the constitueni’s dealings 
arenn several commodities in several different markets 
.Old where there is loss in one and profit in another 
commodity is correct, as otherwise ;is pointed out by him, 
the constituent would be compelled to close all his out- 
standing transactions and dealings in commodities in 
which hels likely to re;ip a profit simply because he is 
losing or stands to lose in artother or other commiditv or 
commodities and it is certainly a hardship in such n case. 
Hut the Pakka Adatia would not lx; entitled to do this 
only if he has nut kept one single acconnt of all the 
dealings of the constituent and nut otheiwise. H the 
Pakka Adatia has kept one single account, the Pakka 
Adatia w'ould be entitled to take the whole of the consti- 
tuent’s account into consideration and to call upon the 
. constituent to pay margin to him in respect of ail the 
dealings and transactions as the Pakka Adatia is not Ixnind 
to split up the constituent’s account as he might seek to do. 

Pakka Adatia — Loss by conctituent in closed transactions— 
whather Pakka Adatia entitled to demand margin 
in respect of outstanding transactions. 

An interesting question was. raised on the que.stion 
of the Pakka Adatius or rather the commission agent’^ 
right to ask for margin in the case of Patel Bros. v. 
Skroe Ueeuakshi Mills Litnited*. In this case Messrs Patel 
Brothers, the appellants, agreed to do business as Commis- 
sion agents on behalf of the said respondent mills for 
that pmehase and sale of cotton on certain terms and 
L (IMt) 44 Bi»b. L. B. 4ak 
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conditionii^ which was that notwithstanding that 

orders in the ‘Liverpool and New York markets were 
transacted by (he commission agents through their 
correspondents in those places, the relationship between 
ourselves ( Messrs. Patel Brothers ) the appellants and 
yourselves f the said _milis ), the respondents, should be 
as between principal and principal ", It might be pre- 
sumed by virtue of this clause that Messrs. Patel Brothcis 
virtually acted as Pakka Adatias for the mills. On^ of 
the grounds on which the award made in the case was 
challenged was that the arbitrators had no jurisdiction to 
make the award for the reason that the demand-s for 
margin related to all the three sets of transactions in the 
Bombay, Liverpool and New York cotton markets, that 
the allocation of the margin monies according to conve- 
nience in the three accounts dealing with the Bombay 
Liverpool and New York transactions if proper ly dotie, 
would have showed that the mills had paid proper margin 
in the Bombay transactions and hence that the appellants 
Wre not justified in closing the said Bombay (lans- 
actions. Rejecting this contention, the learned judge 
Chagla J. dealing with Mr, Murtshi‘s argument for the 
mills observed at p. 488 of the report : 

“ Mr. Mnnshi’s contention is that it was impossible 
for the arbitrators to decide the question of the margin 
without going into the New York and Liverpool transac- 
tions and construing the agreement as to its effect with 
regard to the margin required for the various tr ansactions. 
It is contended by Mr. Munshi that the arbitrators had 
no jurisdiction to construe the agreement so far as it 
related to the New York and Liverpool transactions and 
that they cohld not adjudicate upon the Bombay transac- 
tions without going into the Liverpool and New York 
transactions, and inasmuch as they construed the w'hole 
agreement which ‘related to all the three sets of transac- 
tions, the arbitrators exceeded their jurisdiction. 
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t am afraid there is no force in Mr, Mutiiihi's con<^ 
tention. The parties had agreed to refer to arbitration, 
according to the rules and bye-laws of the East India 
Cotton Association, all disputes arising o«it of any transac- 
tions pot through on the Bombay market. The main 
defence taken by the petitioners was that the respondents 
were not entitled to close their outstanding iransttctions 
in the manner in which thev did. Now, that was a dis- 
pute >yith regard to the Bombay tiatis;rctions which was 
e.'iyjrcssly referred to the aibitratois. In deciding the 
validity of that defence 'the arbitiatois had to consider 
the agreement of 28th January 193'), to the extent that 
It had a bearing upon the Bombay tiansiiclions, and 
it is futile to srrggest that because tliat agreenient dealt 
with noa merely the Bombay transactions but also tin- 
transactions on the Liverpool and New York Ex- 
change, they were preclitdcd from hroking into it.” 

Before summarising the law on the question of 
margin, it may not be out of place to refer to one 
question which arises in this connection rt;., ulielher 
the Pakka Adatia is entitled to ask for margin in respect 
of the outstanding transactions when the constitnent has 
already incurred losses tn respect of his transactions 
which ate already closed. U is submiited that he ts not 
entitled to ask for margin in such a case. The reason is 
obvious viz., that the Pakka Adati.a i?> entitled to stie the 
constituent in respect of the closed tiansactiiyis a?, e.ich 
closed tiansaciion is and furni.shes a separate cause of 
action, but the mere fact of the loss in the closed transac- 
tions does not entitle the Pakka Adatia to ask for margin 
in respect of the outstanding transactions from the 
constituent. 

Paddea Adatia — Ri^ht to ask for margin-summary 

The- law on the question of the Pakka Adatia's right 
to demand margin from his costituenl in the Pakki Adat 
system of traniactions if and when the occasion for such 



arises as gather«>d from the decided cases mav 
He sinfumnilses^as follows ; 

1. ^l^.4he Pakks Adatta is entifled to demand 
from his < onstituent if and when the occasion 

arises and the circumstances justify the demand. ^ 

2. That this incidental and fundamental right may 
be nnalihedt modified, limited or extended by the terms 
of the contracts-bctween the Pakka Adatia and the con- 
stituent and that in such a case, the custom is superseded 
by the terms and conditions of such contracts, 

3. That if the contracts contain blanks and do not 
specify the amount of margin money which the Pakka 
Adatia would he entitled to demand from the constituent 
when the occasion arises, ‘ihc presumption is that the 
Pakka Adatia lias qualified and modified his customary 
right with the result that he would not be entitled lo 
demand any margin at all. Ulfatrat Hukumchand v. 
Sofiitrmal Gopimal^. 

4. TJiat if the contract is made subject to the rules 
and bye-laws of any association, such as the East India 
Cotton Association or the Maiwari Chamber of Commerce 
or the Bullion Exchange and such rules piovide for 
payment of initial deposit and margin money by the 
constituent, he would be bound to pay margin on demand 
by the Pakka Adatia as provided for in such rules in the 
event of an occasion arising for the payment of margin. 
Ul/airtii Hukumchand v. N agar mat Gopimnl^. Supra. 

5. 'Though the constituent is bound to pay the 
initial deposit and margin, he is not, in the absence of a 
specific piovision in the contract, bound to keep a 
constant watch on the market and on finding that the 
market is going against him, of his own accord and with- 
out any demand from the Pakka Adatia, to pay by way of 
margin sufficient funds to cover the difference between 
the contract price and the prices current at any particular 

1. (1»40) 49 Bom. L. R. 940. 
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lime nor is the constituent bound to maintain such a 
margin in the absence of a specific term in the contract. 
Gattpai Mat v. fCekr Singk.^ Supra. 

6. That the Pakka Adatia is bound to give due 
notice to the constituent giving the constituent reasonable 
time to comply with the demand for margin. One hour's 
notice, when the parties are at the same place and six 
hours notice when the parties are at different places, has 
been held to be unreasonably shoil and inadequate, 
making the Pakka Adatia's demand for ntaigin illegal 
and bad,. Ganpai Mai v. Kehr Singh^ and Vljaimi Jiukum- 
chand v. Nagarmal Gopimal*. Supra. 

7. When there are separate outstandii^g transac- 
tions with different provisions as to initial deposit and 
miirgin, the commission agent or tlie Pakka Adatia, if 
he wants to insist (jpon the p.jynient of margin, so as 
to give him a right to close any transaction or transactions 
for non-compliance with any demand, he must specify 
.to the constituent in respect of what outstanding transac- 
tions the demand is made and what is the amount of the 
demand in respect of it. . The constituent may wish to 
comply with the demand in respect of some transactions 
so as to keep them alive and not wish to comply with if 
with regard to others. See Ul/atrai Hukutuchatid v. 
Nagarmal Gopitnal*. Supra. 

Add at the bottom of para 1 of page 48 . — 

In Lakshmi S^arain v. Lala Bala Pershad” also, it 
was held by Tekchand •]. that the Pakka Adatia is not 
entitled to interest in the absence of an agreement to 
pay interest or any mercantile usage to that effect. See 
the remarks of the same learned judge to the same 
effect in Ganpai Mai v. Kehr Singh Balwant Singh*, 
where also he disallowed the constituents' claim for 
interest , on the amount due to them, on the ground of the 

l. tm?) 18 Ijdt. 681 1 A. I. B. (1988} bab.891 
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albseitCKS'Ol Ac<4^;reeinent <o pay interest : In jB. C. <?* 4. 
Pmjak i^^^harat Kriihna Trading Co. Ltd.,*^ also the 
claim for interest was disallowed as being one for 
intert^ on damages. 

Add at the end of para 1 at page 50 {f ). — 

In Achrailal Keshavlal Mehta & Co. v. Vijayant & Co.f 
^ firm doing business at Ahmedabad was appointed 
agent by a firm at Madras for purchasing at Ahmedabad 
and sending to Madras bales of dhoties. The agreement 
between the parties provided that : "In all legal disputes 
arising out of this contract, Ahmedabad will be under 
stood as the place where the cause of action arose.*' In 
a suit for the recoveiy of the amount alleged to be due in 
respect of the dealings, it was pleaded that the Ahmedabad 
Court <d<^ne had jutisdiction to try the suit and that the 
Madras Court had no such jurisdiction. It was held in 
revision that such a clause did not contiavene the pro- 
vision in S. 28 of the Indian Contract Act, because the 
plaintiff was not restricted absolutely from enforcing His 
rights under or in respect of the contract by the usual legal 
proceedings in the ordinaiy tiibunals as the lestnction 
was only partial. It was fuither held that wheie theie 
are two courts which would normally have jurisdiction 
to try the suit, an agreement between the pat ties that the 
suit should be filed in one of the courts alone and not 
in the other is valid and binding and the Madras Court 
could not therefore entertain the suit. Madhavan Nair J. 
observed at p. 191 in this 'connection ; "In the first 
place I do not think it is right to construe cl. 8 of Ex. 
No, 1 so as to mean that no suit in respect of the 
contract shall be brought in the Madias Court at all 
under any circumstances. Supposing, for instance, the 
defendants at the time of institution of the suit happened 
to neside or carry on business at Madra^, that dauae — 
which deals with the question only as to where the cayse 

t A.l.R.fl9M)Ltei.U8.254. 8. (10M) 4» M. L. J. IW. 
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of ActicMi sfaal} be deemed to have arisen<-^\’e(i if given 
full effect to, could not obviously stand in the Way of tbe 
suit being instituted at Madras. It is, therefore, not 
strictly correct to say that the agreement by itself has 
the efoct of ousting the jurisdiction of the Madras Court. 
But even assuming that it has that effect, that is to say 
that the agreement means that all suits in respect thereof 
.should be brought at Ahmedabad only- and not at 
Madras, I do not think that it is void, because the 
Ahmedabad Court is also a Court which would normally 
have jurisdiction to entertain those suits, I am, of course, 
assuming for the purpose, that part of the cause of action 
in this case has arisen at Madras as well, so that the 
Madras Court would, but for siich agreement, h.ave juris- 
diction to entertain the suit. Where there are two 
courts both of which would normally have juris- 
‘diction to try the suit, I do not see why the parties 
should not be allowed to agree among thcmsielves that 
a suit should be brought in one of those Courts and not in 
the other. Such an agreement does not, in my opinion, 
contravene the provision in S. 28 of the Indian Contract 
Act, because the plaintiff is not thereby restrict'^d abso- 
lutely from enforcing his rights under or in respect of 
the contract by the usual proceedings in the ordinary 
tribunals .as the restriction is only partial." Crawley v. 
Luchmee Ram' where there was a similar clause was 
distinguished on the ground that one of the courts had 
no jurisdiction to try the suit whatsoever, only the 
other court being entitled so to do." 

This decision was followed by Lort Williams J. in 
Milton & Co. V. Ojha Automobile Engineering Co.* where 
cl. 18 of the agency agreement for the sale of motor ca-s 
in Agra and elsewhere provided "that any litigation 
arising out of the agreement shall be settled in tbe High 
Court of Calcutta or in tbe Small Causes Court, Calcutta, 

1 . 



28 


and in court whatsoever." In spite o( this clausci 

the defendants hrotight a suit in Agra. Subsequently 
the pltltntiffs brought a suit in Calcutta claiming inUr 
alia an injunction to restrain the defendants from 
proceeding with the Agra suit and applied to the Agra 
Court for a stay upon the contention that the Agra 
Court had no jurisdiction, owing to the above clause. 
This application was refused by the Agra Court, but a 
temporary stay was granted pending an application to 
the Calcutta High Court. The plaintiffs asked the 
Calcutta High Coiiit for an order retraining the defen- 
dants from proceeding with the suit at Agra until the final 
determination of the suit. One of the contentions for 
the defendants was that cl. 18 was ultra vires ^ind illegal 
being in conflict with S. 28 of the Indian Contract Act. 
It was held that the defendant’s contention as unsound 
following the decision in Achiatlal’s case for the leasars 
given therein. 

The Madras and Calcutta cases just cited weie 
followed by Broomfield J. in the case of The Khandesh 
Lakshmivilas Mills Coy. v. Vinayak Aimatant Karpurkar*^. 
In this case the defendant who resided in Bombay 
agreed to advance money to the plaintiff Company foi 
the purpos^ of carrying on their business in groundnuts 
to be purchased and milled in Jalgaon. A suit was 
brought for the recovery of damages for the breach of 
the agreement to advance the monies in the court at 
Jalgaon in spite of the agreement, a clause whereof pro- 
vided that if any dispute arises in respect of the aforesaid 
bus^ess between us, the same shall' be referred to the 
Poipbay High Court or in such courts in the Town and 
island* of Bombay as shall have jurisdiction in the 
matter." It was held on appeal upholding the decision 
of the trial court that the suit could only be tried in 
Bombay in view of the agreement between the parties. 

1 . /losn 87 Bom. L. R. 157. 



It was also histd that S. 28 of thu! Indian Contract Act 
did not apply as there was obviously no absolute restric- 
tion. The learned judge after citing S. 28 obsei ved in this 
connection : But here obviously there is no absolute 

restriction. Bqth the Jalgaon Court and the courts in 
Bombay would ordinarily be coni potent to entertain the 
suit. All that has happened is that the parties have 
agreed to select one of the two competent tribunals for 
tpe disposttl of their disputes. Mi. Pracihair contends 
that parties cannot by agreement make such a change in 
the law. Blit if the case docs not come within the mis- 
chief of S. 28— and it clearly does not— then as far as I 
am aware it is not contrary to any law. Moreover, agree- 
ments m{ the same kind have been held valid” and then 
held as stated above citirrg the Madras and Calcutta cases 
referred to above. The said two cases were also followed 
in a recent Allahbad case, vie., Copakiiis dg.rrjivrhi v. L. 
Hart Kishan Das^ whicli was a suit for recover y of damages 
for breach of a contract to deliver a certain Jiiimber of 
chapati atah at a certain rate at Sahar.inpur. Both the 
Allahbad and Saharanpur coin is had jiirisuiction to try the 
suit, but the suit was filed in the Allahbad Court and the 
defendant contended that the Allahbad Court had no jutis- 
diction to try the suit. Bajpai J. ovcrniliiig the said 
contention said at p. 515 : "Now tlreie can be no doubt 
that where there are two courts, both of which would 
normally have jurisdiclioq to try the suit, the parties may 
beallow’edto agree among themselves tliat the suit should 
not be brought in any of those cotirts and not in the 
other and after citing the Madras and Calcutta cases cited 
above and also the case of Tilakram Chaudhari v. Kodiintal 
Jethanand* continued, "but it did not happen in any 
one of those cases that the court below had decided that 
a particular Court ( different from the one for which the 
parties had contracted } had jurisdiction in the matter and 
. A. 1. R. fiase) Au. 514. %. oass) so Bom. l. r. «e. 
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the $iip«t!l^«i^btinal had interfered in revieton on 
the gttiiitnd that the suit ought to have been instituted in 
the C(D^ lor which the parties had coAtracted. In the 
present case this matter was agitated before this Court 
and this Court came to the conclusion that on the ques- 
tion of jurisdiction it should not interfere. I am of the 
same opinion. The object of parties entering into a 
contract of this nature is to afford facility or convenience 

m 

either to one of the parties or to both the parties and it 
is unfair that any one of the parties should resile from 
the contract entailing hardship and inconvenience to the , 
other party. At the same time it is common ground that 
the other Court also had jurisdiction and when it is 
found that the court below has jurisdiction, and Jias tried 
the merits of the case between the parlies, it would not be 
proper for the revisional Court to interfere and to entail 
fresh hardship on both parties.” 

It is well established that even the consent of 
parties cannot confer jurisdiction where it does not exist 
and this being so, much less the absence of a party or 
its inactivity would be sufficient to legalise what was 
ab initio illegal. Per Din Mahomed J. in Ittiizamia Com- 
rniitee v. The Central Bank^, Ramsubhagsingh v. Babu 
Kirti Prasad Singh', Bhicamchand v. Deepchand Doogar*. 
Kamdar Khan v. Main Zia Udin* where it was also 
held that a party by his pleadings cannot confer upon 
or take away jurisdiction from any paiticular tribunal or 
in other words choose the forum for himself. 

In Patel Brothers v. The Shree Meenakshi Mills 
Ltdif' the facts and decisiqn were rather peculiar. There 
was an agreement between the Shree Meenakshi Mills 
Ltd., and Messrs. P|tel Brothers under which the Mills 
employed Messrs. Pafll Brothers as brokers to carry out 
various transactions in the Bombay, Liverpool and New 

}. A. 1. E. flflSS) Lab. U», 13S. i, A. 1. R. (1»4S) Pwb. 54. 

3 . ivmi 164 1. 0^,811 (Ih 8- (1643) 44 Bom. L. E. 465. 

8. {|HE) 38 Oal. 180, 1888. 
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Yorlc n^udcets and it was provided that the businets 
should be' subject to the rules, regulations and bye«htws 
for the time being in force in the market in which the 
business was required to be' transacted so that the busi- 
ness in Bombay was subject to the rules and regulations 
of the Bombay market and these rules were admittedly 
the rules and bye-laa'S of the East India Cotton Associa- 
(ion Ltd. The last clause in the ugreemeiit provided 
that no suit in regard to any matter arising out of the 
^iKUisactions in Bombay, Liverpool and New York cotton 
markets should be instituted in any court save the High 
Court of judicature oi the Court of Small Causes at 
Bombay. Disputes arose between the parties and the 
brokers claimed margin and not getting it, they closed the 
centrals and claimed a sum by way of damages and 
under the rules and bye-laws of the East India Cotton 
Association, the disputes had to be referred to 
arbitration. 

It was contended liefuie Chagla J. that the said 
clause excluded the submission clause contained in the 
contracts which the petitioner signed with regard to the 
tiansactions on the Bombay market, but the learned judge 
held that the said clause did not lefer to lefeicnce 
to arbitration at all, that it only provided that in so far 
as any litigation in a Court of law might become neces- 
sary, the Court should be the High Court of Bombay 
or the Small Causes Court of Bombay, but if the parties 
chose to litigate their disputes before a domestic forum, 
they had every right to do so. 

On appeal the decision of the learned judge on tliis 
point was upheld by Beaumont C. j. and Somji j. The 
learned Chief justice delivering the judgment of the 
Court said at p. 491 of the report : 

• ^Tt is argued that the last clause is itself an arbitra- 
tion clause and ousts the provision requiring arbitration 
under the by-laws of the East India Cotton Association. 
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But I am c}iai*% of opinion that the clause has no opera* 
ti'on, at rat^so far as Bombay is concerned, unless 
a suit is hJedy in U’hich cue the Court is defined, but 
in my- opinion that clause does not afiect reference of 
disputes to arbitration". 

In other words it was held that such a clause refers 
only to "suits” and does not affect reference of disputes 
to arbitration arising under the contract. 

Add at the end of para S at p, 11 1 . — 

The case of Bankeylal Natthey Mai v. BhagiralhntaP 
decided by Iqbql ^hmad J. though it decides the question 
of wager and refers to the case of Bhagxvandas Parasram 
V. Burjorji Ruttonji*, was a simple case of ordinary 
commission agency between a principal and his agent, 
and had nothing whatever to do with the question of 
Pakki or Kachchi Adat. The word “Adat” is used in the 
judgment at one place, but as tianslation of the woid 
"agency.” Rachpal Singh J. distinguished this case iu 
Har Charandas Sontapraknsk v. Jai Jat Ram*, on the 
ground that the agent was a Katcha Adatia and the 
plaintiff had been able to prove that he bad paid losses 
on behalf of the defendant. It is submitted, however, 
that there w.ns no question of Katchi A3at in Bankeylal's 
case. The learned judge seems to make no distinction 
between an ordinary commission agent and a Katcha 
Adatia. In the latter case before Rachpalsingh J. the 
contract was between a Pnkka Adatia and his constituent. 
The learned judge said that Wie terms of the contract 
Showed that the paities were entering into the contracts 
as principals, that there was a mutual understanding that 
^.there.was to be no delivery and that only differences 
would be paid by one party to the other, that the defen- 
dant corrstituent woultyiave no right to call for delivery 
or even claim to inquire from the plaintiff, his Pakka 
Adatia, as to whom he had to pay his losses in respect of 

l. A. 1. E. (1840) All. 8fi. SO Bom. L. B. Sa^ 

(1018} 43 Bom. 878 fi. C. 8. L L. B. (1940) AH- 188 
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titeinnmMffdtti, tti o^er ^oirds, «li«tlier there wm any 
tosses aS er if to io whom they had heen paid. The 
teitned lodge tiierefore held that the relationship betwestt 
die plaititiff>Ihdcka Adatia and the defeiulant*constHaeiit 
was that of principal and principal, that there was no 
intention to give delivery, that the parties mutnally agreed 
to pay differences only and that the contract was a 
wagering contract which the plaintiff was not entitled to 
enforce in view of the provisions of S. 30 of the Indian 
Cot\tract Act. 

The decision, on the facts as they stood in this 
case, is certainly correct, but it is submitted that the 
reasoning, on which it is based, is faulty. The learned 
judge after pointing out the distinction between the posi- 
tion of the Pakka Adatia and the Katcha Adatia refers to 
the several authorities in which it was held that the relation 
between the Pakka Adatia and his constituent was that 
of principal and principal, holds that it is so, observing 
that there is no question of agency in these cases and 
comes to the conclusion that the transactions in dispute 
in the case were wagering on the terms of the contracts 
themselves and the allegations made in the plaint which 
latter leave no doubt whatever that there was a mutual 
express agreement between the parties that there was no 
intention to give or take delivery, but to pay differences 
only. It is difficult therefore to understand why the 
learned judge concludes that there is no question of 
agency in Pakki Adat and^that the relationship between 
the Pakka Adatia and the constituent is necessarily that 
of principal and princip^ only and not that of principal 
and agent in any circumstances. It is submitted that the 
remarks made by the learned judge are simply obilcar, 
thoi^h -the decision, as based on the terms of the ctmtraeta 
and the allegations made in the plaint, is correct. 

Harckaran Das Sosnprakask v. Jai Jai Ram' juat 
cited was followed by Braund and Yorke JJ. of the same 
1. I. L. B. (U40) All. 136. 
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jConit Kntkiut Dm Javmkar lal v. MitlMddi 

IM iu.W’U'D^^ o» somewhat stmiiar facts. AU the 
ctmtfActo were tmtform and for forward delivery and 
contained the following piactically identical terms and 
conditions and incorporated the conditions of the Hapur 
Chamber of Commerce. Clauses 2, 3 and 4 of the 
contracts ran as follows : — 

2, The Pacca Arhati shall be competent to give 
delivery of the goods relating to the transaction entered 
into by the party, no matter from what source he jgets 
those goods, but the person entering into the transaction 
shall not have authority to demand delivery (of the goods} 
from the arhati. He can demand delivery on)v through 
the arhati upto 12 o’clock from the first to the 12th of 
the second fortnight of the month to which the transac- 
tion relates^ after depositinsg the earnest mt>ncv. The 
arhati can also pass on to the person entering into the 
transaction his (Arhati's} own forward transaction and he 
can also give delivery of the goods. The person enter- 
ing into the transaction shall not have any objection to 
that, 

3. If the delivery of the goods is not effected bv 
the stipulated Hate, the rate, fixed by the Hapur Chamber 
of Commerce as the rate prevailing on that date, shall be 
accqited by ( shall be binding on ) the party entering 
into the transaction. 

4. The Pacca Arhati shall be liable to pay the 
amount of profit and entitled to realise the amount of 
loss; he shall not be bound to disclose the names of the 
{larticular parties to whom he paid the amount of loss." 

, The contracts standing by themselves did not 
help the Court in their construction one way or the 
other for ascertaining whether they were genuine transac- 
ttoos or merely gambling ones and the real question was 
to aicer^n what, as between these parties, ivas the real 

1. {1MI}40A. L. J. 181. 
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infe^<Mi when they entered iitto the contracts in ques* 
tion whether it was f ver wHhin their c<n)teni}»liitii»i 
that grain should be delivered or whether their real 
intention was only to pay differences on or after the due 
date. Though there were numerous forward contracts 
between the parties for a period of over seven months, 
there was no actual genuine delivery of goods exhept 
conceivably in one case ot a small quantity. The defen- 
dant constituents did not produce their bookti of account 
nor were they demanded by the plaintiffs Pacca Arhatias. 
On these facts and the terms and conditions of the con- 
tracts set out above, it was held that the contracts 
between the parties were wagering and could not be 
enforced in law in view of the provisions of S. 30 of the 
Indian Contract Act, and that clause (2) gave the Pacca 
Arhati an option to give actual delivery if he so wished 
whether from stock or from some other source, that it 
deprived the other party of the right to claim actual 
delivery from the Pacca Arhati at any time, that the 
arhati could also satisfy his obligation by passing on a 
forward transaction of his own and that the effect of the 
three clauses set out above taken together put in its 
simplest form seemed to be that the Pacca Arhati was 
to be in a position to choose whether he delivered or 
not and was, if he was so minded or liked, to be able to 
settle the matter by paying or receiving, as the case 
might be, a mere difference. 

Referring to Harchpran Das v. Jai Jai Ram*, 
Braund j. delivering the judgment of the Court .said that 
they attached the same importance to the circumstance 
as in the said case that the Pacca Arhati was in no 
circumstances to be bound to disclose the name of any 
other person to whom he might have incurred a loss in 
respect of the transaction in question, nor indeed, 
whether he had incurred a loss at all, and added that this 
1. I. Lt B. (1»40) AU. 13«. 



J40^ ol Ae mpoci alroMfy «iW ^ m 
«ti4 came to the condunon deo akeidjr ddei 

fciefhA. 

Ab U> the correctneaa oiihe 'm thh &i$e 
and the reasoning on which it is based s<» the remaihs 
made in thih connection on the case of Httrckartm Das 
S(»^atash v. Jai Jai Ratn^. Supra. 

Page 119A : CHAPTER XIV. 

Suit ter accoiuits — by cbnatituMit acatnst Pakka Adatia 
— Whether Maintainable 

The question whether a ccmstituent can Ale a snit 
far a<}couats against a Pakka Adatia has arisen in three 
cases from the Lahore High Court. In the first case, 
sw.| Parmaskridas Bkagwatt Prasad v. Raghhardas Bans 
Prasad* the constituent filed a suit against the Pakka 
Adatia fdr accounts, but the qiiestion whether such a suit 
would lie or was maintainable or not was not raised at 
all. In the next ca^, viz., Jot Ram Sher Singh v. Jiwan 
Ram^Sksoli Mai* the point was raised, but was not 
decided by the Court. In the latest case, viz.,'Baikriskan 
and do, V. Ram RaiA Saigkat* the constituent fifed a suit 
atgainat the Pakka Adatia for rendition of accounts 
and compensation. The learned trial judge held 
that the defendants as Pakjpi Adatias were not liable 
to render accounts, although Aey were under an obiiga- 
tion^to pay, to their principals, the amount due, 
il any. On appeal, the learned Di^rict Judge held 
tiia^ ja PaHka Adatia in India oorresponds to a dr/ 
oredarr ngent in En^nd. He referred to dppaddas 
and Gaa^aimal ^sukr Das r. Kekr Sm^*» 
i. 4. A.I. R.aiiWl«h.)«s» 

% i. %. atsi) ZM. tBt»a 8. 
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and held that the relationship was that of agency 
and that such a suit was maintainable. There w^as a 
second appeal from this decision and it came on before 
Monroe j. who said that there was nothing in the cases 
cited by the District Judge just referred to indicate that 
the contract between the constituent and the Pakka 
Adatia was one of agency. The learned judge then 
referred to Bhagwatidas v. Kanji^, Bhaf^wandas v. Bur- 
jorji* and Manila! v. Radhakissen* which were cited by 
tjie Division Bench in Gopaldas v. Mulrnj* and Ganpat- 
mal Sitndersittfih v. Kehr Singh* cited by the learned 
District judge in the appeal com t below and aftei citing 
the passage at p. 391 in the foiiner case and the passage 
in the judgment of Macleod J. in Chhogtnnl v. Jainarayan* 
at p. ?*, cited by Tekchand j. in the latter case, (the 
former of which is cited in the supplement at p. 6), 
held that it seemed clear to him from the said cases 
that there was no relationship of piincipal and agent 
such as would justify a demand by the constituent of 
an account. The learned judge pointed out that the 
cases of Parmeshridas v. Raghbardas’’ and Joi Ram Sher^ 
singh V. Jiican Ram Shcolimal’' could not he taken as 
showing that a suit for accounts lay. The learned 
judge dismissing the suit, added at pp. 196, 197 of the 
report ; “ If the question is considered fiom a practical 

point of view, it is difficult to see of what avail, a suit 
for accounts is. From the nature of the relationship of 
the parlies as explained in the cases to whicii I have 
referred, the only claim which can be made against the 
Pakka Adatia by the constituent was for a liquidated 
sum. The calculation of that sum in no sense involves 

1. {1905)JJ0Bom. 205S.C. TBom, 4. A 1. U. (1937) Lah. 888. 

L. R.611. 5. (1937) 18 Lah.«83. 

2. {1917) 42 Bom. 373 8. C. 6. (1913) 15 Bom. L. B. 750. 

20 Bom. L. R. 561 P. C. 7. A. I. R. (1932) Lab. 638, 

8. (1920) 45 Bom. 386 c. C. 8. A. 1. R. (1937) Lab. 937. 

22 Bom. L. R. 1018. 
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iic(»nmlm£ bv ibe Pakka Adatia. It is a matter of ibc 
ap{>lication of simple arithmetical methods to facts wiUiin 
the knos^edgr of both parties." With the utmost 
respect to the learned judf;e, it is submitted that bis 
decision is not correct. He bases it on the ground that 
the relationship between the constituent and the Pakka 
Adatia is that of principal and principal, in other words 
that of vendor and purchaser only and not that of 
principal and agent at all. This is going on funda- 
mentally wrong premises and hence coming to a wrpng 
conclusion. It has been shown that the Pakka Adatia 
does not cease to be an agent or give up his character of 
an agent tliroughont the transactions, though he assumes 
the character of piincipal by reason of the incidents, of 
the Pakki Aclat system. If tlie Pakka Adatia nes'ei gives 
up his character of an agent as he never in fact does, it 
is difficult to see why the constituent should not be 
entitled to call upon his agent, the Pakka Adatia, to 
render accounts. It is submitted that tlic Pakka Adatia 
is bound to do so. The learned judge’s dictum that the 
onlv claim which the constituent can make against the 
Pakka Adatia is for a liquidated sum and the calculation 
of that sum in no sense involves accounting by the 
Pakka Adatia and that it is a matter of the application of 
simple arithmetical methods to facts within the know- 
ledge of both sides is also not, it is submitted, quite 
accurate, as there have been hundieds of cases in which 
Pakka Adatias have been made to render accounts to the 
constituents and they have done so in fact. 

idd at the end of page 119 . — 

CHAPTER XV 

The PakkA Adatia and the Bombay CottoH Contracts 
Act, IV of 193a. 

,1 

One of the important questions whidh has agitated 
the cotton trade for the last over a decade is whether the 
contracts in cotton entered into by people who are not 
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members of a recoj^ntsed association as defined in the 
Bombay Cotton Contracts Act IV of 1932 are void. The 
question first arose before Rangnekar in Shantilal 
V. ifanilal Kevalram' decided under the old Bombay 
Cotton Contracts Act XIV of 1922. In this case both 
the plaintiffs and the defendants were not members of 
the East India Cotton Association. It was conceded that 
there was nothing in the language of the Bombay Colton 
Contracts Act XIV of 1922 which expressly ptohibited a 
contract between non-members nor was theie anything 
in the bye-laws which had that effect. After summarising 
the provisions of the Act, the learned judge observed at 
p. 36 of the report as fol lows : " This brief summary will 
show that as far as the_ Act goes, there i.s no prohibition 
as regards business in cotton or transactions in cotton 
being carried out in Bombay even if such business is 
done by persons who are not members of the Associa- 
tion. It further shows that where it was intended by the 
Legislature to empower the Association to affect or 
control the business between non-members, sucli an 
intention has been clear ly expressed and special power 
conferred upon the Association foi that pin pose. It will 
also be seen that a power to prohibit s( ire dealings is 
conferred upon the Association, but only as between 
members of the Association. Finally, it will be seen 
from s. 5, hat a contract as defined by s. 2 is void only if 
it contravenes any of the, bye-laws made under the Act. 
If it was the intention of the Legislature that nobody 
w’ho is not a member Of the Association should enter into 
dealings in cotton in Bombay, I am unable to understand 
w'hy the Legislature should not have used apt language 
to carry out that intention, as it has clone in some ana- 
logous statutes, e.g., in the Bombay Securities Contracts 
Control Act ( Bora. VIII of 1925 )". 

The learned judge then summarised the bve-law9 
and stated their effect. As to bye-law 80, he held that it 
1. <1931) 37 Bom, h. B. note at pp. 34-37 
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applied only to the case where the parties to the contract 
were membert'ltf the Association. As to bye-law 8t he 
pointed oat that it was held that that bye-law applied 
only to the case where no contract in writing in the foim 
given in the appendix to the b}’e-laws was necessaiy in 
the case of parties who were not members of the Asso- 
ciation. He also held that bye-law 139 relating to 
delivery and hedge contracts also referred to contracts 
mentioned in bye-law 80 and that the said bye-Jaw 80 
referred to contracts between membeis only, it followed 
that delivery contracts and hedge contracts to which 
bye-law 139 applied must be contracts between membeis 
only. The learned judge after minutely examining the 
provisions of the bye-laws ultimately held that i^eie was 
nothing in the Act or the bye-laws thereunder prohibiting 
contracts between non-membeis and theiefoie il;e con- 
tracts in question in the suit although they weie made 
between persons who were not membeis of the Associa- 
tion were not void, that the Act did not piohibit cotton 
contracts between non-members, that the bye-laws did 
not apply to any contract in cotton of foiwaid deliveiy 
between parties W'ho were not membeis of the East India 
Cotton Association, either expiessly or impliedly, and 
that a contract in cotton to be carried out in Bombay 
between parties neither of whom was a member of the 
East India Cotton Association was not prohibited either 
expressly or impliedly. The same question came up for 
decision before Mr. Mirza J.* in (he lower Couit and 
Beaumont C. J. and Rangnekar J, in appeal in the case 
of Hemraj Shivlal v. Joharmal Ramharan^. The suit was 
filed for the recovery of Rs. 17,200 and odd due from the 
defendant to the plaintiffs in respect of certain delivery 
contracts in cotton and other commodities in which the 
plaintiffs had acted as the defendant's Pakka Adatias. It 
was contended for tb^defendant that the forward con- 
tracts in cotton were void and not binding as there were 
1. (1934) 37 Bom. L. B. 30. 
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no written contracts in respect thereof and there were 
no contracts in conformity with the bye-laws of the East 
India Cotton Association Ltd. Neither the plaintiffs nor 
the defendant were members of the East India Cotton 
Association. It was held by Mirza ]. in the lower court 
that contracts between non-incinbeis were not foi bidden 
under the Act nor were they foi bidden under the bve- 
laws. In coming to this conclusion, the Itained judge 
§aid at the end of his judgment ; “ lii the absence of any 
express prohibition, 1 see no reason why toiwaid tiaiis- 
actions in cotton could not be validly put through in 
Bombay as in every part of India wheic tlie Bombay 
X^olton Contracts Act is not in I'oi cc. The Couit cannot 
read iwto an Act or bye-laws words which are not theic, 
and tlie Court cannot speculate that because the Legis- 
lature may have had a certain policy in view that it luul 
carried out that policy when tliat policy cannot be 
inferred from anything which tlie Legislature had 
enacted,” and cited the passage at p. 5, 7lli Edition on 
Maxwell on the Interpretation of Statutes, 

On appeal tliis decision was upheld by Beaumont 
C, j. and Rangnekar J. who held that the Bombay Cotton 
Contracts Act 1922, and the bye-laws made theicundcr 
did not govern deliveiy contracts in cotton tnleicd into 
in Bombay between parties neither of whom is a nicniber 
of the East India Cotton Association, Lid., and that such 
contracts were therefore, .valid even though they were 
entered into by word of mouth as they were in this 
case. 

The same question came up for decision before 
Kania J. under the new Act of 1932 in Ramanlal 
Dahyabhai v, Abdul Razak Usman and others^. This 
was a suit by a broker and commission agent in Bombay 
in respect of transactions in cotton entered into by him 
on behalf of the original 1st defendant. The transactions 

1. Suit Ko. 1037 of 1034 uureported judgment of Kaoia J. deUvered on 
14dt March 1035- 



of the 2nd defend»at md wfjni 
the titles and bye4aw of tk* 
Itaknl^j^kaitltodation, Ltd^ and were contended to be 
vmd 8^ Unenforceable in law on the ground that tftev 
w^e for the sale and purchase of cotton to be performed 
in Bombay and were not made in accordance with the 
kye-law8 of a recognised Cotton Association within the 
meaning of Bombay Act IV of 1932. Neither the plain** 
tiff nor the defendants were members of the said Mahajan 
Association, Ltd. It was not disputed that the Mahajaii' 
Association, Ltd. was not a recognised association 
because it had not obtained the necessary lecognition 
required under S. 4 o the said Act IV of 1932 and tljat 
the rules of such association under which the contracts 
in suit were made were different from the rules and 
bye-laws of the Eas India Cotton Association, Ltd. 
which was the only recognised cotton association under 
the said Act. It was held that having regard to the 
admitted facts, the transactions not being in accordance 
with the bye-laws of a recognised cotton association 
within the meaning of Act IV of 1932 were void and 
nnenforceable under s. 8 of the said Act, under which it 
was held not necessary to point out and prove that the 
transaction contravened any specific bye-law, but that it 
was sufficient to show that the transaction was n.ot 
(generally) in accordance with the bye-laws of a recog- 
nised cotton association as defined in the said Act. The 
learned judge added at the emfof his judgment that for 
this purpose as expressly stated in s. 8 of Act IV of 
1932, the question whether the parties or either of them 
were a member of a recognised association or not was 
not material at all. 

The same question came up for decision again 
befor^ the same :learped judge in another case, ute., 
'^Madhmbhai 4, Gkandhi v. Dhunji Chhaganial^. This y?as 
I, Suit |lo. 995 lasa nnrepofrted iudgraeot of delivered eta 

mo. 



HI for a <le«}aratik)ii that th« prom'($90lTn<ote $tvc^ 
hy th« to tile defej).dant was void and unettfoioi^ 

tttoiei for cancellaiion of such note and -other reliefs. The 
mote was so\»gf»t to be cancelled on the ground tlwt the 
Iransactions, in res^vect of which it was given, were void 
«nd unenforceable by virtue of the Bombay Cotton Con- 
tracts Act IV of IV32 having been euteicd into under the 
rules of the Muhajan Association, Ltd. The defendant 
contended that theie weie nu tianauctioHS between the 
fiarties of sale and putchase and that he was sunplv 
employed by the plaintiff as a biuket to put thiough the 
tiansactions in the market subject to the lules of the 
Hahajan Association, Ltd. He earned out tlie plaintiff's 
instructions and being liable in the inaikel to pay the 
iosse?, had paid the same. The learned judge held that 
the relaitions between the plaintiff and the defendant 
were those between a constituent and a bioker. It was 
common ground that the tjaiis.icliOMs ueie to lie under 
the I tiles of the Mahajan Association, Ltd. and tJie defen- 
dant under the lules was peisonallv liable to the other 
brokers in the mat ket with whom tlie tiansactions weie 
put through. The defendant had made payments to 
different paities to whom he had uicuueu liabilities by 
reason of his cai tying out the plaintiff’s tiansactions. It 
was also held that even if the transactions effected by 
the defendant in piusuanee of the plaintiff's instructions 
being under the rules of the Mahajan Association, Ltd. 
were held to be void, tl*e tight to indemnity existed and 
as the defendant had shown payments made by him in the 
market, there was no failure of consideration in lespect 
of the promissory note. The learned judge also decreed 
the defendant's counter-claim on the pio-note on the 
ground that the consideiation foi- the pro-note was the 
liability of the plaintiff to pay the amount which under 
the agent’s right to indemnity he was bound to pay the 
defendant who gave time to pay and accepted ip the 
of sut immediate cash phytnetit the 



I was valid, I® <dli«r #* 

’ transactions entered into hy ^jie' fteiiife; 

iHF lo^jK^eordat^ with the rules and bjre*iaw& of tlw 
Malia|sd Association, Ltd. were not void, even thogh the 
' Ifafaajan Association, Ltd. was not a recognised assoda* 
tion, because the contracts between the plaintiff and the 
defendant were not transactions as between principal Sihd 
principal which would come within the definition of con- 
tracts, but were transactions between principal and agent 
and this finding which was not disputed by the parties 
was upheld by the Appeal Coiirt*^, The Appeal Court 
also held that though the Mahajan Association, Ltd. was 
admittedly not a recognised association, the transactions 
in suit were not void as the rules and bye-laws of 
Mahajan Association, Ltd. and the East IndiwCotton 
Association, Ltd. were not before the Couit and it was 
impossible to say that the transactions were not in accord- 
ance with the rules of some recognised association without 
seeing the rules of the said Mahajan Association, Ltd. 
The learned Chief Justice Beaumont said in the couise of 
his judgment : “ without seeing the rules of the Mahajan 
Association, Ltd. it is impossible to say that the transac- 
tions were not made in accordance w’ith the bye-laws of 
some recognised association ". He also added that the 
burden of proving that the transactions were void was 
clearly on the party who says that they are void. It is 
noticeable as pointed out by Blagden j. in Jinabkai 
Natkttbhai v. U'ustomji J. Manekskaw* later on that the 
Appeal Court did not suggest though they say that a 
contract cannot be void between non-members in fact by 
implication that it can. 

The question arose before Wadia J. in Pari Bapu- 
lal Tt^kamlal a firm v. Moiilal Son of Dipckand*. Tl»is 

1. Appeal No. 39 of 1939, un> ed judgment of Blagden J. 
repofted judgment of- Bean- dated IStfa August 1943. 
moot O. J. and Wadia J. datod 3. Suit No. 1283 of 1840 unreport. 
8th April 194<h ^ judgment of Wadia J. 4ell- 

t. 1368 ^ 1042 tmrepOTt. vered on 6th Jennaiy 1041. 

^ A 



Me iMireffaase of SO bidet oioottdo i»y tbe 
^ ^1*40 for the Apri}~Mte t940 vaide at Re. 32^ |»it 
^^and dosed at Rs. 218^I2>0 per candy on 3rd Apitl 
iR## as the defendant' failed to remit monies to the 
{^iinti& to enable them to take delivery. One of 'the 
defences was that the contract note on which the plain* 
t|^ relied was not in accordance with the law and that 
the transaction was void. The contract referred to the 
East India Cotton Association, Ltd. according to the 
rules and bye-laws of which the transaction was entered 
^to. Neither the plaintiffs nor the defendant were 
members of the said association which was undoubtedlv 
a recognised cotton association within the meaning of 
Bombay Act, IV of J93^. It was held that the burden 
lay on the defendant to show that the contract note was 
not in accordance with the bye-laws of the said associa- 
tion, that there was no agreement between the parties 
that all the bye-laws and rules of the association between 
a member or between a member and a party who is not 
a member should govern the transaction, when ih fact 
there was no provision and no bye-law in the rules and 
regulations for a contract between a non-member and his 
constituent and that the transaction was not void as not 
being in accordance with the bye-laws of the East India 
Cotton Association, Ltd.^when no particular bye-law was 
referred to as applicable to the case. After pointing out 
that the association referred to was the East India Cotton 
A^sociatlm}, Ltd. which was a recognised Association* 
and after setting out S. 3 (e) and 8 (1) of the Bombay 
Cotton Contracts Act, IV of 1932, the learned judge 
painted out that the contract in suit was a eontradt 
whidt was between a rammission agent who' was 
Ma member of the Association and bis constitoenbwdiQ 


il^.ile0 net a member of the Assochttion and 
■'rlpiSiufld:' The burden of proof is desrtjf 


46 


^ stow that the contract ncie is not in sccof* 

4au^ Witi^^kri^rc-Iaws of the Association. Defendant^ 
Cooinisoij^ o^i tH>inted out to nte any rule or bye4aw 
franoed by the East India Cotton Association Ltd. in’ 
respect of a contract between a non-member of ihe Asso- 
ciation and his constituent W’ho is also a non-member. 
Rule 82 is clearly not such a bye-law. There is therefore 
no particular form of contract note tor such a transaction, 
and the burden of proof which lies on the defendant^ is, 
in my opinion, not discharged by met ely alleging that the 
transaction is not in accordance with the bye-laws of the 
East India Cotton Association, Ltd. when no particular 
bye-law of that Association is refer red to as applic^Me 
to the case. Counsel, however, relies on the words in 
the contract note itself which says that ‘the rules and 
regulations of the association which are in force and 
which may hereafter come into existence ^.pplicable to a 
transaction,’ but that means that only such lules and 
regulations will by agreement apply to a transaction 
between a party who is not a member and his constituent 
who is also not a member as may be applicable. For 
instance, one of the notes on the teverse points out that, 

‘ the receipt and payment of the profits and losses and 
of clearings of forward dealings are done on the date 
according to the rules and regulations of the Association ’ 
and that will apply to all. The rules and regulations 
there referred to are of course the rules and regulations 
of the Bast India Cotton Association, Ltd. There 
is no agreement between the parties that the rules and 
bye-laws of the Association between a member and a 
party who is not a member should govern the transac- 
tion^.when in fact there is no provision and no bye-law 
in the rules and regulations for a contract between a 
non-member and a constituent”. In other words, the 
learned judge held that in applying the rules which are 
. refetared as incorporated by reference in the contract, 
not have to apply to oon-members, rules which, 
face of themj apply to members only. 
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The same question came up lor aecision oetoro 
pagden J. in two recent cases, piz., Ramnath Hanitumi^ 
ram v. Eknatk Bellappa^ znd Jiuabkai Nathubhai v. Rps- 
lew/* J . Maneksha* , In the former case, transactions in 
cotfon were entered into between the plaintiffs and the 
defendants and neither of them were members of the East 
India Cotton Association which was the onlv recognised 
association within the meaning of the Bombav Cotton 
Contracts Act of 1932. The contracts weie not in 
accordance with the rules and bye-laws of the association 
and it uras held that they were not so. The learned 


^idge haid in the course of his judgment in this connec- 
tion : ^ 


“ It will next be convenient to consider the defence 
based on the Bombay Cotton Contracts Act, 1932 
which by sections (3) (e) and 8 avoids any contract made 
or wholly or partly to be performed in Bombay ' rela- 
ting to the sale of cotton’ if not in accordance with the 
by-laws of a recognised cotton Association ' whether 
either party thereto is a member of a recognised cotton 
association or not'. The contracts now in question were 
made in Bombay and transactions for the most part 
related to cotton. At all material times the only recog- 
nised cotton association was the East India Cotton Asso- 
ciation, Ltd. of which neither the plaintiffs nor the 
defendants were members^; in consequence of this the 
plaintiffs in so far as they did carry out the defendants’ 
instructions did so through broker s who wer e members 
thereof, and it is agreed that the contr acts between the 
plaintiffs ( in their own name ) and the brokers were all 
in accordance with the Association’s rules and by-laws. 

Mr. Banaji for the plaintiffs admits that if the 
plaintiffs had been members, their contracts with th« 
defendants would not have been in accordance with those 


1. 8«to No. 1318 of IMl uareport- 2. Suit No. 1383 of 1942 mtwpon- 
od Judgmoet of Blagdon J, ed jndfiipMit of Nkgdoii J. 
dsMd litk JoiM 1*43. dstod IStb AUfOSt 194& 
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that the effect «>t the wondt 
* either party thereto is a member of a recogn^ed 

it^oh iiaociation or not ' is to exdude from the pur> 
yittv of the sections, contracts made wholly between 
nOii'niembers. (Granted that the words are grammati* 
Cally ci^ble of bearing the meaning since 'either' 
normally means ' one or other as distinct from both/ I 
cannot think that the Legislature intended that they 
should bear it. So to construe them would be to render 
them equivalent to the words 'where either party is a 
member of a recognised cottoji association', and if the 
Legislature had meant that, it seems to me that ^it would 
have said so; there seeihs no object in its having 
14 highly ambiguous words to express something which 
it could have said perfectly cleaily in 11 woids. 

“The relevant by-laws of the East India Cotton 
Association clearly contemplate that one at least of the 
contracting parties shall be a member of the Association, 
and there is no by-law applicable to contracts wholly 
between non-members. Kut I do not see that a contract 


can be ‘ in accordance with ' by-laws that do not exist, 
nor subscribe to the view that what the Act, and by-laws 
do not in terms prohibit they necessarily permit. The 
position would, perhaps, be different if the parties had 
been members of a non-recognised association whose niles 
happened to be identical w’ith those of the East India 
Cotton Association, Ltd. and had obsen'ed the rules of 
'their .own association. If on a given question of human 
cotlductthe precepts of Christianity and Islam are the 
Baitie, it would not be an improper use of language to 
say that a Moslem who obeyed the dictates of his religion 
acting * in accordance with ' Christian ethics. But 
titd point dPes not arise here and 1 am driven to the 
iqoil^sian tb^t the contracts now . in question, between 


the plaintiffs and the defendants were not ' in accordance 
' tM mtes of any recbgrristd cotton association**. 
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The learned judge next considered whether Chose 
tsonCracts were contracts **relatmg to the sale oC cotton'* 
within the meaning of section 3 (e) of the Act and for 
this purpose considered the question whetlier tlie plain* 
tiffs were mereh' agents, or Pakka Adatlyas; and aftei* 
reviewing the evidence at length in this connection came 
to the conclusion that the plaintiff'^ acted only us the 
defendants' agents in the transactions and held that the 
Bombay Cotton Contracts Act does not apply so us to 
render unenforceable a contract of agency between non- 
members of a recognised association in so tar as that 
contract might result in the nurchase and/or sale of cotton. 
>he learned judge preferred to expie.ss no opinion as 
regards the effect of the relevant sections on the conn act 
between a Pakka Adatia and his constituent whose 
relationship, he said, was in most lespects moie akin to 
that of vendor and purchaser to that of principal and 
agent. The learned judge .said in the couise of his judg- 
ment in this connection : 

“ Does then the Bombay Cotton Contracts Act 
apply 80 as to render*unenfoiceable a contiact of agency 
between non-meinbcfs of a lecognisecl association in as 
far as that contract may result in the purchase and/oi 
sale of cotton. The Act is not a little obsciiie in that the 
precise object the Legislature had in mind is far from 
obvious. If it was intended to bring under contiol ail 
contracts bv or through* w’hich the title to cotton 
might be changed, it is very odd that the relevant section 
( unlike its predecessor, which itself evoked confficting 
opinions from members of this court ) has not, 
apparently, any application at all to contracts by way 
of barter. On the other hand by using the words 
* contracts relating to the sale' the Legislature must 
have meant something wider than ' contracts of sale ' 
and I think the words are grammatically quite capable 
of incladtng a general contract of agency in so far as it 



in in the sale of cotton. But the «ec- 

imoe are, in a sense, pena^ in that they deprive of l^al 
Hanr^ldn a class of contract, which on the face of it, is 
not contrary to public morality or otherwise objection- 
able, and therefore tliey require to be construed jealously 
rather than otherwise. Comparing it with its predeces- 
sor, the Act of 1932, it appears to have been intended to 
be more rather than less sweeping in its effect, and if 
there was any clear decision that a contract on all iours 
with the present was covered by its predecessor that 
would be strong ground for holding that the present 
contracts were within its mischief. At it is, however, 
the unreported decisions of this court on the ertITer 
section are conflicting and it is agreed tffat I can 
approach the present section with a hand unfettered, but 
not greatly assisted, by authority. 

It is clear that the section applies to a contract of 
sale of cotton, and, 1 think, to something more ; but how 
much more ? Probably the section includes a contract 
collateral to the contract of sale and affecting the quality 
of or title to the goods. For^ example, a warranty or 
fitness for a particular purpose. But I see no reason why 
it should include more than that. Suppose, for example, 
that cotton is sold in Bombay to a Chilean purchaser on 
the terms ‘ c.i.f. Valparaiso’. It would, of course, be the 
duty of the vendor to obtain a contract of affreighment 
and to insure the goods during the voyage. I should 
think that it would be impossible to make these latter 
contracts in such a way as to comply wilh the East India 
Cotton AsscQation’l" by-laws ; but surely the Legislatute 
cannot have IMended in effect to prohibit such perfect- 
ly i|MdKnt and ordinary mercantile transactions. 1 
sUj^tf^hink the Act would be satisfied if the words 
^^Sms c.i.f. Valparaiso ' appeared in the bought and sold 
notes exchanff^f^n the sale of the cottOn apd that the 
te|ms of -party jsmd policy would be completely 

iaimaterisllfoi^esent proposes. Or, if it be objected that 



SI 


eofitract is in realH^ra sale o{ shipping docutnepls 
aPd not of goods, what about a sale of ready cotton in 
Bombay to a purchaser in ttelhi on the te'itns, F.O.R. 
Bombay f I cannot think that the Legislature intended 
to prohibit such a bargain if t.g., the B.B. & C.l. Rail- 
way would not accept compulsory arbitration of any 
dispute by members of the East India Cotton Assuciaiion. 

I do not therefore think that a contract between piincipul 
and agent which in fact results in contracts for the Sale 
of cotton is itself a contract relating to the sale of cotton 
within section 3 (e), at all events if the actual contiacts 
of sale as and when made ( whether made bv the asent 
own name or not ) are in accordance witli the b\- 
law of a^egistered association. 1 pieiei to express no 
opinion as regards the effect of the relevant sections on 
the contract between a pucca adatiyaand his constituent, 
whose relationship in most respects is mure akin to that 
of vendor and purchaser tlran to that of principal 
and agent." 

The question whether the Act renders contracts 
relating to the contracts of purchase and/or sale of cotton 
between the constituent and the Pakka Adatia who ate 
both not members of a recognised Association are void 
and unenforceable it they do not comply with the said 
Act and the rules and bye-laws made by such recognised 
association under the said Act came up for decision 
before the same learned juJge in Jinabhui Kaihubhai v. 
Rusiomji J. Mauekshau'^ . In this suit the plaintiff’s claim 
was for the balance of his account as the defendant's 
Pakka Adatia in which capacity in 1940 he bought and 
sold for the defendant cotton, shares and bullion. All 
the defences except the contention that the contracts in 
suit relating to cotton were void under the Bombay 
Cotton Contracts Act IV of 1932 were abandoned. 

1. OoiS Hie. 19SS 1942 uonport^a Juttf laent of Bbtsden 3- dttoA SUt 
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rr were 'lAade in writin|K liy- « 

CC^Iraet fjotel^ressed by the plaintiff to the; 

•f^ aHtiikpt^ by him on an acoeptanoe lorm attacb#i^ tt> 
tbe note. The terms of the contract had to be collected 
from the contract note which were all in the same form. 
The material operative part of the contract notes was 
addressed to the defendant and ran as follows 

“ Dear Sir, — We have to-day bought — or sold as the 
case may be — by your order and on your account as 
principal and principal the following, subject to the 
rules, regulations and bye-laws of the East India Cotton 
Association, Ltd.’* 

It was urged that the contracts were void an^,^n- 
enforceable altogether under the Cotton CoiKiacis Act. 
The learned judge in the course of his judgment pointed 
out that neither the long title of the Act nor its preamble 
was limited to transactions in cotton or between members 
of any particular body. It was not disputed that the con- 
tracts in suit were to be pet formed wholly or in part in 
Bombay or that they lelated to the sale and puichase of 
cotton and that the East India Cotton Association was 
a recognised association. The learned judge also pointed 
out that though S. 6 of the Act gave power to the Board 
of Directors of the Association to make rules and bye- 
laws there was no limit to transactions in cotton betwxen 
members of the recognised association or members of 
any particular association, as in terms, the power could 
be exercised so as to make bye-laws for the control of 
transactions in cotton by any member of the public. He 
abo pointed oiit that the difference in the wording of 
S. 8 of the old and new Acts from the word “contraven- 
boib^ in accordance with" had not the 
effect OT Btat^aity altering and widening the ambit of the 
sectioh though the legislature intended to do so. The 
learpi# judge next referred to his own decision in Sam- 

v. Ektmtk Bellappa^, alreac^ eiied 
ge. ISIS «t Ifll aBr^MMrled Judament of Blogdea J, dskod |4th 



before ead observed in this connection ; ^ I tiidtooon* 
stme this section and hold that the words * whether either 
;>arty thereto is a member of a recognised cotton associa- 
tton or not' mean whether or not either party is a membM', 
or whether neither party is a member, and do not mean 
merely where one party is a member, and reconsi* 
dering the matter, I think that decision was quite right, 
and I adhere to it. That means that the parties as distin* 
guished from members of the East India Cotton Associa- 
tiqp if they are going to make contracts relating to sale 
of cotton in Bombay must do so in accordance with the 
by-laws from timj^o time by the Board of the East India 
Cotton Association, Ltd. It is quite evident I think that 
^llfi Board, in making the by-laws as they are bound to 
do, didmot, in my opinion express, where it expressly 
refers to non-members, mean to legislate for non-roem- 
bers, but it may well be that the effect of section 8 on 
the by-laws which they have made is to make applicable 
to the general public, at any rate, those by-laws which 
are not in terms restricted to members. Actually there 
is no by-law which in terms is applicable to a contract 
between non-members though there are several gramma- 
tically capable of referring to such contracts. In the case 
last cited I see I said this : * The relevant by-laws of the 
East India Cotton Association clearly contemplate that 
one at least of the contracting parties shall be a member 
of the Association, and there is no by-law applicable to 
contracts wholly between ijon-membcrs. But I do not 
sec that a contract can be “ in accordance with " by-laws 
that do not exist, nor subscribe to the view that what the 
Act and by-laws do not in terms prohibit they necessa- 
rily permiji^’ 1 think perhaps I went too far in saying 
that there is no by-law applicable to contracts wholly 
between non-members. Grammatically a great number 
pf them are capable of applying to such contracts. What 
I ought to have said was that they were not intended to 
apply to non-members. I certainly did not mean to 
8 
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« member of the public cannot by using apt 
wOfds in^« |i^y rme into a contract rules made for a body 
of nhich he dom not happen to be a member. There is 
no reaion why he should not. After all any four people 
who happen to have a pack of cards can sit down and play 
a game of bridge subject to the rules of. the Portland Club 
although they may not be members of the Portland Club, 
Just in the same way here the plaintiff has incorporated 
into his contract the rules of the East India Cotton 
Association, because he says in his contract it is sutyect 
to those rules. 

My attention was called to the provision of the 
Bombay Securities Contracts Control Act, Section 6, 
which uses the expression ' unless the same is made aadf- 
ject to and in accordance with the rules duly stfhetioned 
under section S ' and Mr. Banaji invited me to say that 
‘ subject to rules ' means one thing and ‘in accordance 
with rules ' means another and a different thing. But 
1 must confess the diffeience is too subtle for me and I 
am unable to see it. 1 think the Legislature when it used 
that expression ‘ Subject to ' and ‘ in accordance with ’ 
was guilty, as occasionally even the Legislature is of using 
unnecessary verbiage. The contracts in the present case 
being made, as 1 say, subject to the rules and regulations 
and by-laws of the East India Cotton Association, in 
order to see whether or not they comply with those by- 
laws, we must look to see what the by-laws are, and the 
most material one for this purpose on which most of the 
argument has turned are bylaws 81 A and 82, which so 
far as material provide as follows : — 

81 A. : A member acting in any transaction on 
behalf of a party who is a member or non-member, or, 
other than as a broker under by-law 81, on behalf of two 
or more parties, shall be deemed to be a Commission 
agent and be' taken to contract and be responsible as a 
principal. 
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" Patuung there for a moment that, 1 think, mast 
mean, shall be responsible to bis fellow members, 
because you cannot deem a man to be an agent and at 
the same time hold him responsible to his principal as a 
principal. He can no more be both principal and agent 
than a man can be in two places at the same time. This 
rule therefore well illustrates the proposition that when 
the board framed the rules it thought it was framing 
rules for its own members. 

By-law 82, reads : — Contracts between members 
acting as commission Agents on the one hand and their 
constituents on the other shall be made subject to the 
iBy-laws and the contract note in the form given in the 
Appetjdix shall be rendered in respect of every such 
contract. 

“It is not disputed that the confmet notes in suit 
were not in the form given in the appendix. But on the 
other hand it is admitted that neither the plaintiff nor the 
defendant was ever a member of the East India Cotton 
Association. The principal point made by the defendant 
on the strength of which he says that these contracts arc 
not in accordance with the By-laws of the East India 
Cotton Association was, as I follow it, this; “If you arc 
going to act in accordance with the rules, you must act 
as if you were a member. Therefore you are not acting 
in accordance with the rules, if you use a form other than 
■the form which a member would have to use. Well, to 
my mind, that is a fallacy. Some rules notably these 
rules in terms apply to members only. Others are gram- 
matically capable of applying to non-members; in order 
to see whether a non-member is contracting in ac- 
cordance with those rules which apply to him, I venture 
to repeat what I think is a parallel instance which 1 put 
during the arguments. — Suppose the Legislature confers 
as a local authority a power to make rules for the good 
conduct of the public in a park or garden, and that the 
Legislature provides that all the public shall act in ac- 
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tiordbuMce iviOyitie rules so to be made. &i|^)Ose that ibe 
kfOa] aot^lSRil^in a tnoment of mental aberration {provides 
that aU Parsis wbo go to the garden should wear brown 
shoes, I should have thought that a member of the public 
who happened not to be a Parsi could perfectly well 
go to the garden wearing a pair of pink shoes with green 
spots on them and still be acting in accordance with the 
rules as long as he observes those rules which applied to 
him, such as, for example, a rule forbidding the public 
from picking dowers or trampling on dower beds^'' the 
learned judge then examined and reviewed all the 
authorities already referred to above and continued : 

‘‘I have already referred to my own decisior^^ 
Ramnath Hanmantrams case* and I will not rejjeat what 
1 have said about it. The main ground advanced for 
saying that the present contracts at e not in accoi dance 
with the rules is, as I have said, that the t'otm admittedly 
is radically different from the fotm pi escribed tor use 
where a member of the Association is acting as a commia* 
sion agent for an outsider. Not only the printed foim 
itself is relied on, but as 1 havesaid the written word ‘cotton’ 
as the subject matter of the put chase is also relied on. 
Since the rules make elaborate provision for the different 
types pf cotton which alone may be sold under hedges 
contract by reference to those it is, impossible on the 
assumption that these contracts are hedge contiacts to 
tell which type was being dealt in. Thete is no doubt, 
however, that the cotton waS Broach cotton. You get 
that from the date of delivery of the contiacts. Mi . Banaji 
strenuously urged that these are hedge contracts 
under the rules. I do not see how 1 can say so on the 
face of them. There is no word “ hedge ’’ appearing 
anywhere, nor is there any equivalent word on the face 
of thei^; these contracts seem to be contracts for foi ward 
deliv*^. But whether they be hedge contracts or delivery 
ti Salt SiK.l^ut ilti UIB«iiort«<l judgment «f Blsgden J. <nu«d Uth 
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contracts, 1 do not see anvfhin]; in disobedience therein 
to any positive rule of the Association which on its ^ 
grammatical interpretation is capable of applying to non* 
members, nor even this would be enough under the 
present Act, any inconsistency between what the rules 
provided for and what the contracts provide for. Kor 
example the rules contemplate a decision of disputes as 
the quality in a particular manner. You do not find 
any express reference to arbitration in the contiacts in 
suit. You do find an express reference to atbiiiation in 
the form which would have to be used if the plaintiff 
were a member of the Association. But as the contracts 
expressed to be subject to the rules &c., of the 
^st Ifidia Cotton Association, 1 think that an Aibitiation 
clause is incorporated therein by refeience though it is nf)l 
expressed on the face of the bought and sold notes 
themselves. What has caused mote difficulty in tliis 
connection than anything thete is the inscription on tl;e 
back of these notes. As far as 1 know there is no title 
of the East India Cotton Association to the effect that a 
constituent will have to accept the late of transactions 
mentioned in his Pucca Adaliya’s books or his conimissit)n 
agent's books, nor is there any provision that the consti- 
tuent must be bound by the rules and procedure of the 
person with whom he wishes to do business. As the 
conditions endorsed on the back of a document ought 
to be construed strictly against the paity lot whose 
benefit they insisted. I tfiink the first of these jiropcrly 
interpreted only means that if the plaintiffs closed a given 
transaction, the constituent must accept the late stated 
in their books as being the rate at which they in fact 
closed it, and I do not think it substitutes the arbiltaty 
whim of the plaintiff for the machinery of aibitiation 
provided under the by-laws as the means of ascertaining 
what the prevailing rates at any given moment were. It 
merely provides and there is nothing in the rules incon- 
sisteat with that the books of the plaintiff shall deteimine 
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tile prid^Mt Any given sale or purchase dosti^ of 
a given ttahSdion was made. 

"As regards the proviwon, whatever it means, that 
the PlaintilTs rules and procedure should be binding on 
those who wish to do business with him, I would only 
say that I have no evidence that the rules and procedure 
of the plaintiff assuming that they had any niles or any 
fixed method of procedure, were different from those 
of the members of the East India Cotton Associatitm, or 
those which the rules prescribed, but as I undoubtedly 
read the case before our appeal Court I cannot say that 
there was anything inconsistent between his rules of 
procedure and those prescribed without tnowingjJpar 
these rules and procedure were. Otherwise it -seems to 
me those conditions and instructions were not inconsis- 
tent in any way with the by-laws, and if that is so, it cannot 
be said that they were not in accordance with them.” 

The learned judge ultimately held that the contracts 
were, not void and unenforceable and decreed the suit. 

The result of the authorities is that the Bombay 
Cotton Contracts Act IV of 1932 docs not make contracts 
between members of the public who are not members of 
the East India Cotton Association which is the only 
recognised cotton association under the Act void and 
unenforceable whether the contracts are between principal 
and agent or between a constituent and a Pakka Adatia 
under the Pakki Adat system as no provision has been 
made either under the Act or the by-laws made there- 
under making such contracts void and unenforceable. 

Chapter xvi. 

The ^ deelings— Pakka Adatiya 

Tl^&yfSgl^tion as to the course of dealings and 
for decision in Batdeo Sakai’s casc^. 
fWffis case the course of dealings and business between 
the lartii^ as establisl^ by the evidence relating to the 
1. L.R .306. 
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silver tmnsaf^ions was, that if after a Teji-lilandi or a te}i 
or a inaadi transaction was entered into, the platntifis 
before the sahi day, i. the day for declaring the option, 
arrived, gave to the defendants interxening instructions 
for a forward purchase or sale of a similar numlier of 
bars, the defendants invariably acted upon those instruc- 
tions, and when the sahi day arrived set off such forward 
transactions of sale or purchase against the sale or 
purchase transactions resulting from the exerci'-e of the 
option, and made up an account debiting the plaintiffs 
then for the first time with the premium payable in 
connection with the purchase of the option, and ascer- 
tained from the account so made up whether the plaintifls 
•ihsd made a profit or a loss. Evidence was given of five 
previous transactions which lock place between the 
parties during the preceding months in which there was 
a Teji, Mandi or Teji-Mandi or doiibic option open, and 
during the period in which it was so open, instructions 
were given by the constituents to tlie agents ( the Pakka 
Adatias ) to enter into forward transactions similar' in 
character to that which would have rcsirlted fr om accept- 
ing the instructions of 18ih December and the agents 
did enter into forward contracts in these cases and on 
the due dates they did in fact exercise the option on 
behalf of their clients without any instr uctions and made 
the necessary adjustment between the contracts. 
Blackwell J. held that there was a course of dealings 
between the parties which .raised an agr eement between 
the parties to the effect that the appellants were hound 
as the agents of the respondents to exer cise the option 
on the sahi day in a manner which would be to the 
benefit of their constituents, the respondents, and as 
they had failed to do so, they were liable in damages on 
the footing of the difference between the unit price in 
the Teji-Mandi contract and the rale prevailing on the 
day on which the appellants ought to have put through 
the intervening transaction of 18th December. 



. . <le«iiMNi was revened cm appeal bjr BeabauMit 
J# jmd^at^dbir |. and it was held that ttmr «r five 
previoubt trans j^ ons did not establish a coorse of dealing 
so as tp) maWifobligatory upon the agents to exerdse 
the option on behalf of their constituents and in their 
interests without any instructions from the latter and to 
imply a term in the Teji-Mandi agreement between the 
parties, the agents are bound to exercise the option in 
every case. The learned Chief Justice in the course of 
the judgment said at p. 319 in this connection : • 

" Now it is said that there was a course of dealing 
between the parties which compelled the Palcka Adatias 
to accept this order of 18th December 1935, and having 
accepted it, to exercise the option of 6th DecembeaHSn 
the due date, vtz., 8th January 1936, and thereupon to 
set od against each other the contract, which would 
result under the option and the contract of 18th Decern* 
her. The learned judge held that that was the course 
of dealing between the parties, and that the agents were 
bound to accept the order of 18th December, but I am 
unable to agree with him in that conclusion. Evidence 
was given of five previous transactions which took place 
during the preceding months in which there was a teji- 
mandi or double option open, and during the period in 
which it was so open, instructions were given by the 
constituents to the agents to enter into forwaid contracts 
similar in character to that which would have resulted 
from accepting the instructions of 18ih December. The 
agents did enter into forwaid contracts in those cases, 
and on the due dates they did in fact, exercise the option 
on beluilf of their clients without any further instructions 
and made the necessary adjustments between the contracts. 
It s^en|[S to me that the highest the obligations of the 
ddfiendints ckn be put fiom the course of dealing between 
the parties as established by the evidence is that where 
there ^ an optioxi 8nd the defendants accept 

instructions tp put t^roitifh a fomard contract, they are 



41i«(i bound fo carrv the mutter through on the due de^ 
But there is, in my opinion, no justifiodion for 
holding that the dealings between the parties compelled 
the defendants to accept an order for a forward contract 
merely because an option was outstanding. PrfuMi facie 
an agent may accept or refuse business which is odered 
to him. The fact that he has accepted business on five 
previous occasions cannot involve him in law in an obliga- 
tion to accept fresh business in future. In my opinion, 
it is not established that the agents in this case were 
bSund to accept the order of 18th December 1935, and as 
they did not accept it, and as admittedly no instructions 
were given to them as to the exercise of the option of 
j6th December and as in my view there was no implied 
oBliga^ion on them to exercise the option for their client 
without instructions, I think the claint of the plaintids 
in respect of silver arising under the contract of 
6th December, fails.” 

Rangnekur J. said at p. 32*4 of the report in this con- 
nection : “ Now, what was the course of de.aiitigs lx;twecn 
the parties? Tiie course of dealings between the paities 
was that in the month of June and between June 1935 
and January 19.^6, there were only four or five transac- 
tions. In my opinion, it would be dangerous to hold 
that, because in four or five transactions the Pakka 
Adatias h.ad exercised the option on behalf of their 
constituents and in their interest without any instructions 
from the latter, therefore, a teim mu'.t be implied in the 
teji-mandi agreement between the paities that the former 
are bound to exercise that option in every case, apart 
from the fact as pointed out by the Advocate General, 
that in every one of these four or five transactions there 
always was an intervening subsisting forward transaction 
between the parties. 
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BoftkKo, It 

CHAPTER VI-A. 

Poiltloti of rakka and Ka^cka Adatyas comparad* 

- The position of a kachcha arhatia is fliat he acts as 
an agent with personal liability on himself, so far as the 
third party is concerned. His remuneration consists 
solely of commission and he is in no way inteiested in the 
profit or loss made by his constituents on the contiacts 
entered into by him on his constituent's behalf. ,See 
Fakir chand v. Doolub'^. ‘ ' 

The position of a pakka ailiatia is tolaliv difierent. 
Where there is a contract between a pakka arhatia and a 
constituent, the pakka arhatia is hiniself respt)nsil>Jr‘'1^ 
his constituent. The fact that he did or did not entci 
into a contract with a third paily in pursuance of the 
order of his constituent makes no difference. For all 
practical purposes the pakka aihatia himstlf and his 
constituent act as princip.al pailies. In case of a kachcha 
arhatia, if he does not enter into a contract wnh a thiid 
party in pursuance of the instructions given by liis consti* 
tuent then the order of the client lemains an unexecuted 
order. But, as already stated, a contract between a 
pakka arhatia on one side and his constitutMit on the 
other is a contract between them as principals and the 
pakka arhatia does not act in such cflses as an agent of 
his constituent. '‘Per Rachpalsingh j. in HaiJuirait Das 
Somprakash v. Ram*, r 

Add at the e^^^'^ara 3 at p. 183 , — 

Thc|^|jSSi^iption of the nature of the Teji-Mandi 
transaction as given by Broadway j. in PrUJii Singh 
Jamiai Raiv. Nathu Ram* was stated by Rangnekar J. in 
Baldeo Sahai Surajmal & Co. v. Radhakissen Jvharilal* as 
the best exposition of the nature of a Teji-Mandi 

1. (1005) 7 Bom. L. R. 218, 21j6. 216. 3. A. I. R. (1932) Ly,. 356. 

2. 1. 1, R. (1940) All. 4. (1938) 4tBoin L. It. 308, 822. 
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coatiact. With regard to the true nature of a Teji-Mttndt 
contract, it was argued before the Court of Appeal by the 
learned counsel on behalf of the respondent that a 
contract of sale or purchase comes into existence the 
moment a Teji-Mandi contract is entered into or, at any 
rate automatically comes into existence when the sahi 
day arrives and the rate is ascertained, or that it is the 
agent's duty to exercise the option on behalf of the 
pri^ipal. After observing that it was difficult to accept 
sfleh argument the learned judge continued at p. 323 : 
“ It seems to me that when theie is a teji-mandi ci>nttact, 
the contract is merely between two parties as principals, 
in the first instance, and the contract is that one party 
tVMs t^e other that he wants to buy the riglit to declare 
himself either a purchaser or a seller, as the case may be, 
on the due dale of the particular vaida, and the other 
party agrees to sell him that light for a premium on a 
rate, w’hich is fixed not bv the so-called agent or by the 
constituent but fixed gcnerallv in the maiket hv a third 
party with whom the agent also enters into a nazrana or 
an option contract to cover the first contract of nazrana 
between himself and his constituent. It is the third 
party, with whom the agent enters into a corresponding 
option contiact, who fixes the rate. That rate, w'hich is 
called the price of tlie unit, is then given to the original 
constituent, and the na/rana so arrived at is stated to 
him, and then he pays the nazrana or is liable to pay it 
to agent. Theieiore, the contiact, in the fiist instance, 
is a’^simple contract to buy the riglu of exeicisingan 
option, and nothing more. If, therefore, nothing further 
happens, then the constituent merely forfeits the nazrana 
which he has paid or which he is liable to pay lo his 
agent, and that is all. If, however, either on the due 
date or before, the constituent exercises the right which 
he has bought, by stating to the agent that he is going to 
be either a seller or a buyer accordiitg to the tendency 
of the market, then a resulting transaction of either sale 
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or ptte^aiO of tiie goods according to th« tide i* 
nsarket iij^widbcome into existence, and it may be tbal at 
tbatidage tbfrfo aitioQ between the parties would be that of 
pripcilMl and agent. But it is difficult to hold that at any 
earlier stage the relation between the parties is that of 
principal and agent and that the latter is bound to 
exercise the election on behalf of the constituent. It 
seems to me that, on principle, it is the right and duty 
of the constituent to exercise the option, and it is only 
then that the Adatiya would come to know if he ha% to 
give or take delivery of the goods as the case may 
be. It is open to the constituent, once he declares his 
option to enter into a corresponding transaction of 
or purchase, or to square up and close the transaftion 
against any subsisting ordinarv' foiwaid contract, in 
which case the differences aie paid or leceived as the 
case may be, Of course, in this respect, paities may 
enter into any .agreement, and then the agent would be 
bound to carry it out and exercise the option in the best 
way possible in the interests of his principal, or, as 
contended in this case, there may be an implied agree- 
ment in that behalf. Shoit of th.'it, on principle, it seems 
to me difficult to accept the contention that a commis- 
sion agent is bound to exercise the election and become 
either the seller or the buyer of certain goods or 
commodities on the sahi day, if the maiket is in faf\'Qur 
of bis constituent, automatically, without any instructions 
from the latter iq tliat behalf* In this litigation the case 
of an express agreement was given up. No custom was 
set up, and therefore, the only question is whether the 
evidence establishes the case that theie was an implied 
agreement between the parties, having regard to the 
oowse of dealings under which the appellants were 
boqnd to exercise the option and account to the respon- 
dents on the footing that the latter had become sellers.” 

It is indeed doubtful whether this decision is 
correct. II ae<nii» there are two views in this connection 
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M the w»rkct4 According to some, the trsnsaction 
fttttomxticaUy becomes a purchase or sale as the case 
nay be, and it is not necessary for the purchaser of the 
option ta instruct the seller thereof to buy or sell the 
same on the Sahi day, whether it is a single or double 
option transaction. According to others, the option 
does not fructify until it is actually exercised by the 
buyer and the seller is instructed by him to exercise it 
on the Sahi day. According to the practice prevailing 
oh the Stock Exchange in England, '• options tieclaie 
themselves " when the unit rates arc touched and the 
transaction automatically becomes a sale ot pm chase .ts 
, the case may be. See p. 193 of the liook. It is submitted 
tRht t^ie tiist view that the transaction automatically 
becomes a purchase or sale, as the case may be is the 
correct view as it accoids with the practice prevailing 
on the London Stock Exchange and is also the genctally 
accepted view of the various inaikets in cotton, linseed, 
wheat, gold and silver etc., in India. The decision 
of the Appeal Coint in lialdevahm'^ case’ is ccjiitiaiv 
to this accepted piactice and it is submitted it is not 
Correct, The other view that an ojition is an option 
and does not turn into a purchase or sale conliacl until 
it is exercised, is, it is submitted also not coiiect. 

The facts in this case were as follows : The 
respondents were upcountiy merchants. Tlic appellants 
carrutf^^ on business in Bombay as Pakka Adatias and as 
such had entered into certain silver and cotton tiaiis- 
action with the respondents. The suit, out of wliich the 
appeal arose, was brought by the respondents to recover 
two sums of money alleged to be due to them in respect 
of the said transactions which were in the nature of what 
are called “ teji-mandi '* transactions. The dealings 
between the parties commenced in June 1935, and about 
November 1935, a sum of Rs. 600 and odd was admittedly 
due by the respondents to the appellants in respCct of 
1. (193S) 41 Bom. L. B. 30$. 
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titc transactions and there was an outstandinig 

ordinary lor^rd contract in silver of Hth November, 
Oh Xm December, 1935, the respondents asked 
the appellants to apply a double option on ten bars of 
silvelr for the Posh vaida at a premium of about He. 1-4*0. 
On 6 & 7th December, the appellants wiied to the 
respondents that they had applied nazrana, that is 
premium, on 20 bars of silver in all for the Posh vaida at 
different rates of premium on different sums and on the 
same day confu'med one of these telegrams by letter of 
even date and also sent a contract. There was no dispute 
about this latter transaction, in the cotrespondence which 
ensued between the parties. The appellants alleged that 
the first telegram of 6th December was sent by miotake 
and that no such transaction was entered into fiy them. 
The respondents repudiated tliese allegations and 
contended that they had instiucted the appellants to enter 
into the transaction and that the appellants had in fact 
carried it out. It was common gioiind that this particular 
transaction was not put through. Later on the appellants 
gave up that contention and accepted the position that 
the transaction, refened to in their telegiam of 6th 
December, was binding on them. So that the question 
arose as to what weic the lights and liabilities of the 
parties with legard to this teji-mandi transaction of 
6th December. 

On 18th December, the respondents asked the 
appellants to buy ten bars of,silvcr for the Posh vaida 
and intimated that they would hold the appellants respon- 
sible for the consequences at the late pievailing on that 
day. The sahi day in respect of the leji-mandi trans- 
actions of December 1935, was 8th January 1936 and the 
due date of delivery commenced on 12th January, and 
went on till 17th January, 1936. 

With regard to the cotton transactions, the position 
was that on 1st' February 1936, there w'ere outstanding 
one tnandi transaction of fifty bales and two mandi 
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transactions of three hundred hales each ; as tO these th(| 
respondents’ oase was that they instructed the appellants 
to enter into cross-contracts, and a>ked them to settle 
ail the said outstanding transactions, including single 
option as well as forward transactions. Thus the position 
with regard to the cotton transactions wa*. exactly the same 
as the position with regard to the silver transactions. 
There were intervening tr.nmaciions also and the same 
questions arose with regard to both the silver and cotton 
transactions. 

The case of Sakarbhai v. Ramtiiklnl^ was leaffiinied 
by Rangnekar J. sitting in appeal with Beaumont C. j. 
in Baldco SnAni’s case*. The leai tied judge pointed out 

* tligt there was no authority which imposed an obligation 
on st^Pakka Adatia in Hombav to can v out any order 
which is sent to him by an upcountiy constituent uiih- 
out anything nioie. He laid down that the obligation 
would ai ise and the relationship between the panics as 
that of principal and agent would come into foice only it 
the Pakka Adatia chose to .»ccept the oidei and caiiv 
out the instructions. "But”, said the leained judge " until 
then, it was difficult to hold that, nieielv because iii'^tiiic- 
tions are sent bv the constituents to the Pakka Adatia*', 
the Pakka Adatias were bound to c.u ly out the instiuc- 
tions.” He added that the case of Ktiuji v. Bhagit'atiJas’' , 
had nothing to do wilh lhe question which aiose in tins 
case. That was the case of an ordinaiy loiwaid trans- 
action, and all that was held in that case was that if iheic 
is a forw’aid transaction outstanding, and the constituent 
instructs his agent to put through a cross-tiansaction in 
order to set off one agninst the othei on the due date, 
the latter is bound to put it through, unless he can show 
that there were circumstances under which he was not 
bound to do so, such as tor instance, he could not have 
done so without loss or profit to him, that of course, is 

t. (IMl) 34 Bom. L. R. 709. 3. (1905) 7 Bom. L. ^ 57. , 

2. (1938) 41 Bom. L. B. 308. 



flO aitthoritir for the contention advanced in tfeit cawp, 
tvfiidh i» a cSs^ of outstanding option contracts and toti- 
inictions |or ajbrward contract before the due date. 

The learned judge continued : “This is the view 
which I took in a somewhat similar case, Saiarhhai v. 
Ramttiklal^. It may be that my observations in that case 
were, as the learned counsel for the respondents stated, 
based upon the facts in that case. But, after having care* 
fully considetcd the somewhat elaborate argument 
addressed to us on this part of the case, I see no reason 
why 1 should depart from the view which 1 took in that 
case. In iny opinion, a commission agent is rot bound 
to put through a forward transaction, e\en thoug^li a teji- 
mandi transaction between him and his corstiioent isthgab 
outstanding, 1 have also said in that decision t*'at'*he is 
entitled to demand niaigln, and 1 have leferred to the case 
of Kauji V. Bhagttuitnlas* as an aiithonty for that proposi- 
tion, It is tiue that that authonty does not expiessly lay 
down that proposition, but a caieful peiusal of the 
evidence in that case and the judgment of both Mr. Justice 
Chandavaikar and of Sir Lawitnce Jenkins seems to 
show that that light is inherent in a commission agent. 
But all doubts on that point aie now set at lest by a 
decision of Sir Amberson Mai ten in Dcvsht v. Bhtkatn- 
chand* , wheie it is distinctly laid down that a Pakka 
Adatia is always entitled to demand maigin before 
entering into any new or coveiing tiansaction on beh.nlf 
of his constituent. The relationship between a seller 
and a pin chaser of a double option has been above 
adverted to. Until the e.xeicise of the option either on the 
due date or before it, the relation is that between principal 
and principal. Until ^ chooses to constitute himself as 
agent for B, A is not bound by any oider given by B. A 
Pakka Adatia in Bombay is, as the cases show, in a 
much stronger position. Even if a transaction has been 

1 . ( 1931 ) 34 Bom. L. R. 709. 3 . (1027) 20 Bom. L. R. 147. 

i. (1906)7 Bom. L.R. 57. 
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put through by a Pakka Adatia on behalf of his npcOontty 
constituent, he is not bound to put through another, 
unless margin is paid to him. Of course, if such an 
incident or obligation is implicit in the Pakki Adat system 
as attaching thereto by the custom of the trade, then 
the position may be different. 1 am not aware of any 
such custom, and what JitlJe evidence there was before 
me in Sakarbhai v. Ramniktal' was against it. In any 
case, no such custoin is pleaded in this case. It is 
dtfficuU, therefore to hold that the appellants were bound 
to act upon the telegram of 18th December, merely 
because there was, then, outstanding, a teji-mandi trans- 
action between them ^nd the respondents. Of couise, 
as‘4 pointed out, the position would be different if 
there is an intervening (subsisiittg contract) between the 
parties, as to which different considei.alions apply and 
different results may follow." Enough has been said on 
the decision of the learned judge in Sakarbhai v. 
Ramniklal'^ in the second edition nt pp. 232-2.35 and it 
has been shown hereafter how the icmatks made in 
connection with this case have been justified by the 
decision of Tekchand J. of the Lahoie High Court in 
Lakshvii Narain v. Lata Bala Parsliait^ and it is not 
necessary to add anything here. 

at tike end of para Q at p. 225. — 

Manilal Dharamsey v. Alibhai Chagla’^ and Sarandas 
Sunderdas v, Jekissendas ^Naraudas* were cited with 
approval by Tekchaijd J. in a recent Lahoie case viz., 
Lakshmi Narain v. Lala Bala Parshad* where the learned 
judge added at p. 826 of the report : 

“ Teji-Mandi Contracts cannot be held to be 
wagers merely on account ot their appai ent nature and 
characteristics, wilhoiit proof of the fact that the common 
intention of the Contracting parties at the time of entering 

1. (1931) ^4 Bom. L. R. 709. 3 . ( 1932 ) 4? Bom. 263 S.C. 24 Bom. L.1L 812. 

2. A. I. B (1938) Lab. 825 4. (1033) A. I. R, Bom. 348 : 35 Bom. 

L. R. 640 : 147 1. C. 412. 



70 


Into the particular contract in question teas to deal in 
diOerenees oi^ and in no ciicumstances to call for^ or 
l5ilw»,'deli\W7;^ 

Aid at page Sl3S.-^ 

The remarks just made are amply borne out by a 
irery recent decision of Tekchand J. of the b-abore 
High Couri in Lahhmt Narain v. Lala Bala Parshad^, 
where the facts were as follows : One A at Delhi placed 
with B a Pakka Adatia of Bombay, through his agent at 
Delhi, an order for a forward transaction of 100 baler of 
Broach cotton asking B to debit the amount of the 
Mandi in his khata and undertaking to pay the amount 
‘thereof as soon as a telegram was leceived* He also 
agreed to pay biokerage. The tiunsacfion uas of,ilh^ 
nature of what are called Mandi contracts in the 'Bombay 
market. The agent at once communicated by wiie the 
contents of the order to B at Bombay who entered into 
a forward contract of Aoiil-Mav delivetv at the cm rent 

* S' m 

market rate, and the next day he uired back to the agent 
that the cider had been placed at Rs. 208>l^-0 pei candy 
at a Mandi premium of Rs. 7-8-0. Three days later, the 
agent communicated this to A who failed to pay the 
amount of the Mandi as agreed upon, in spite of demand 
by B. The rate varied to the disadvantage of A and he 
repudiated the contract,* whereupon B sold the trans- 
action to another party at a loss. On these facts it was 
held by the learned judge that there was no question of 
an offer by A and its acceptance by B, the Pakka Adatia, 
that there was a completed contract between the parties 
and A was liable to pay B the amount of the Mandi and 
that be was liable to B for the loss which the latter had 
suffered in the transaction at the stipulated rate. The 
decision of the learned judge was based on the^ Bombay 
cases of Manilal Dharamsi v. Alibhai Chogla* and Naran~ 
das $$mderlal Rafhi v. Ghflnshyamdas.* 

1. iL ia(l«88)Lih.83S. *. (1B38) 35 Bom. L. S. 649 8.0. 

*. a«toAJ.&.fi9m.84d : 88 Bom.. H7 1. 0. 412 8.0. A. I. B. 

117 L a 412, Bom. 348. 
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This case establishes the following p^opositions^*r 

(t) That a Teji-Mandt contract beccm«» ccw* 
plete when the rate of the Teji or Mandi or Teji-lfaitdi 
premium ts settled. 

(2) That a variation in the Te)i-Mandi premiums 
does not entitle the applier or buyer of the Teji-Mandi 
option to repudiate the contract if the rate of the 
premium varies to his disadvantage after the contract is 
entered into. 

(3) That the buyer of the option is bound to pay 
to the seller oi Lagadnar the Tcji-Mandi premium on 
demand by the seller. 

■ (4) That the sellei or I..agadtKU' is cntillrd to sell 
tii»t(^saction to anothet paity on the buyei's failure 
to pay the Teji-Mandi premium. 

(5) That the buyer is not entitled to repudiate 
the contract, but is liable to pay to the seller the loss, if 
any, which the seller sustains in the transaction by the 
failure of the buyer to pay the Teji-Mandi premium. 

(6) That the buyer is also bound to pay the stipu- 
lated brokerage in the transaction. 



